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STATE OF ILLINOIS )

COUNTY OF _COOK : )

ILLINOIS INDUSTRIAL COMMISSION
ARBITRATION DECISION

RONALD CONKLIN Case# 02 WC 29641

Employee/Petitioner

V.

ABF FREIGHT SYSTEMS, INC.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.

The matter was heard by the Honorable __ Gilberto Galicia , Arbitrator of the Industrial Commission, in the
city of __Chicago , on, April 5, 2004, After reviewing all of the evidence presented, the arbitrator hereby makes
findings on the disputed issues circled below, and attaches those findings to this document.

DISPUTED ISSUES

A.  Was the respondent operating under and subject to the Iliinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of the petitioner's employment by the respondent?
What was the date of the accident?

Was timely notice of the aécident given to the respondent?

Is the petitioner's present condition of ill-being causally related to the injury?

What were the petitioner's earnings?

T o =3 & o 0w

What was the petitioner's age at the time of the accident?

P

What was the petitioner's marital status at the time of the accident?

Were the medical services that were provided to pefitioner reasonable and necessary”
What amount of compensation is due for Temporary Total Disability?
What is the nature and extent of the injury?

Should penalties or fees be imposed upon the respondent?

Is the respondent due any credit?

©zZz g =

Other

ICArbDec 4/01 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Peoria 309/671-3019
Rockford 815/987-7292 Springfield 217/785-7084
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Findings:

On March 2. 2002, the Respondent, ABF Freight Systems, Inc., was operating under and subject to the provisions of
the Illinois Workers’ Compensation Act.

On this date an employee-employer relationship existed between the Petitioner, Ronald Conklin and the Respondent.
Timely notice of this alleged accident was given to Respondent.

In the year preceding the injury, the petitioner earned $65,089.44; the average weekly wage was $1,251.72

At the time of injury, the Petitioner was _47_ years of age, married and had no children under the age of 18.

Medical services sqve been provided by the Respondent. However, there are out of pocket expenses which remain
alleged outstanding in the amount of $1,898.76.

To date, $54,479.63 has been paid by the Respondent on account of this injury. Temporary Total Disability benefits
have been paid from March 3, 2002 to March 11, 2002 and March 23, 2002 to June 15, 2003,

ORDER

The Respondent shall pay the further sum of § 0 for necessary medical services as provided in
Section 8(a) of the Act.

The Respondent shall pay $ 0 in penalties, as provided in section  19(k)  of the Act.

The Respondent shall pay $ ) in penalties, as provided in section 191 of the Act. |

The Respondent shall pay $ 0 in fees, as provided in Section 16 of the Act.

The Respondent shall receive a credit for all amounts paid.

RULES REGARDING APPEALS Unless a party files a Perition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

V.5

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest of % shall accrue

from the date listed below to the day before the date of payment; however, if an employee’s appeal results in either
no change or a decrease in, this award, interest shall not accrue.

— -

Arbitrator d{beno Galicia

MAY 26 204
< 29, o4

Dated and Entered




DISPUTED ISSUES:

(F) Is the petltloner s present condition of ﬂ1~bemg causa!ly related to the
_mjury? ' .

(J) Were the medical services that were provided to petitioner reasonable
and necessary?

(K) What amount of compensation is due for Temporary Total Disability?

In support of the Arbitrator’s decision relating to (F) whether Petitioner’s

condition of ill-being is causally related to his employmam the Arbitrator
finds the following:

The underlying facts of this case are undisputed. The conclusions to be drawn
from the facts are the source of contention. At issue is the cause of Petitioner’s
ongoing medical condition following a non-work-related high-speed
motorcycle accident approximately six weeks after the undisputed work injury.

It is undisputed Petitioner worked as-a truck driver for ABF Freight Systems
when on March 2, 2002, he fell approximately 6-feet from his cab while
cleaning wiper blades Petitioner sought timely treatment for his injuries at St.
Margaret Mary’s Hospital. Records reflect complaints of lower back and neck
pain, for which he followed-up for treatment at Suburban Heights Medical
Center with Dr. Lemmenes.

Petitioner provided Dr. Lemmenes a verbal history of his prior lumbar fusion
from September 2001. Dr. Lemmenes confirmed all x-rays of the lumbar and
cervical spine were negative and Petitioner denied any complaints of pain or
numbness into the legs bilaterally. (Pet. Ex. #4). The working diagnosis was
cervical and lumbar strain.

Petitioner continued to treat with his family physician, Dr. Leestma, for pain
management and manipulation. Of note, Petitioner’s lower back treatment
appeared to rapidly subside, with the focus of treatment on right shoulder pain.
Petitioner reported primary complamts of neck and shoulder pain, without any
reference to the lower back pain by the April 11 2002 ofﬁce vxsxt wzth hls"
family physician. (Resp Ex. #1).
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Dr. Leestma referred Petitioner to a specialist, Dr. Diveris for an opinion on
his right shoulder condition. Dr. Diveris conducted an exam and reviewed
MRI diagnostics; following that review, the parties do not dispute Petitioner’s
treating physician, Dr. Diveris released Petitioner to light duty on April 11,
2002. (Resp. Ex. #2). Dr. Diveris released Petitioner to full duty one month
later on May 16, 2002, with no further treatment indicated for the right
shoulder. (Resp. Ex. #5).

Petitioner was contacted by Respondent on April 12, 2002 and asked to return
to work based upon the release of Dr. Diveris. The testimony from both
Petitioner and Mr. Chris Dimopolous (ABF supervisor) was undisputed on
this issue. Petitioner admitted to the offer of work in the Alternative Work
Program after the work release from Dr. Diveris on April 11, 2002. Mr.
Dimopolous confirmed ABF received the work release from Dr. Diveris on
April 12® and testified work was available and would continue to be offered to
Petitioner until a full duty release could be achieved.

Petitioner testified he refused the light duty assignment because he believed his
Oxycontin medication hindered his ability to drive to and from work.
However, it is clear Petitioner found himself healthy enough to operate a
Harley-Davidson motorcycle for his wife’s rental business just days after this
refusal to work.

This inconsistency cannot be overlooked. Petitioner was. released to light duty
by a treating physician, after being referred by his own family doctor. The
record is absent any documented work restriction after the April 11® release,
until the motorcycle accident occurred.

There is undisputed medical evidence in this record Petitioner suffered severe
and disabling injuries while riding a motorcycle at high speed on April 14,

2002. These undisputed facts indicate two things to the Arbitrator. First,

Petitioner obviously felt sufficiently recovered from the work event of March 2,

2002 to operate a motorcycle that requires moderate to heavy lifting and use of
both arms and legs. Motorcycle operation also requires shifting weight,
twisting and turning of the cervical and lumbar spine.

Second, the extent of the motorcycle accident including the five-day
hospitalization following it appears to render it difficult to find any of the
effects of the March 2, 2002 work event remained—the motorcycle event
appears to be a classic example of an intervening and superceding event.



The Arbitrator also notes Petitioner testified he received a general liability
settlement related to dxsablmg injuries recelved in the motorcycle accident.

Desplte the release tor Work on. Aprﬂ 11 2002 PetItloner testlﬁed he remained
on a complete work restriction from Dr. Bernstein, his spine surgeon.
However, the testimony -of Dr. Bernstein and records in evidence do not
support this contention. Records reflect Petitioner did not seek additional
treatment from Dr. Bernstein until May 2, 2002, after the motorcycle accident.
(Pet. Ex. #8). Of note, Petitioner testified he called Dr. Bernstein immediately
following the motorcycle accident from the emergency room, out of concern
for his spinal hardware from prior lumbar surgery.

At trial, Petitioner testified to a 50+ mph motor vehicle accident where he fell
from a motorcycle, fracturing rib*and his right clavicle. There is indication in
the treatment records his lumbar and shoulder conditions were made
demonstratively worse by this event. The emergency room records and follow-
up treatment records during the five-day hospitalization demonstrate (Resp.
Ex. #3):

1. Low back and right clavicle pain upon presentation to the emergency
~ room on. April 14, 2002. A clavicle fracture was diagnosed;

2. Progress notes from April 16, 2002 indicate pain in the lower back was
the main complaint; Petitioner refused to get up on this date and refused
to go home due to “severe back pain”.

3. Low back pain with radiation into the right lower extremity was
- documented on April 18, 2002; a neurological assessment was noted due
to the pain.

4. The release of April 19, 2002 indicated a Vicodin prescription for severe
- back pain.

These emergency room records demonstrate a significant aggravation of
Petitioner’s pre-existing lower back and shoulder conditions. The undisputed
medical evidence suggests Petitioner’s condition was measurably worsened by
this event; so much so that it is impossible to Weigh any Iastmg nnpact of the
workeventofMarch.’Z 2002 o R
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Dr. Avi Bernstein

Dr. Bernstein testified Petitioner’s ongoing lower back complaints stem from
both the work injury and the motorcycle accident. (Bernstein dep., p. 10).
Petitioner did not seek any consultation from Dr., Bernstein:immediately:
following the work injury. Dr. Bernstein testified Petitioner’s first visit since his
release from lumbar surgery in 2001 was on May 2, 2002; with complaints of
severe groin, right hip, and lower back pain. This office visit and examination
findings followed the motorcycle accident—Dr. Bernstein didn’t see Petitioner
after the work injury but prior to the motorcycle accident. (Id. at 7).

Dr. Bernstein confirmed upon further testimony records from St. Mary’s
Hospital reveal Petitioner’s lower back complaints increased significantly after -
the motorcycle accident, with consistent recorded complaints of Petitioner’s
lower back pain. (Jd. at 20-23, referring to St. Mary’s records at Resp. Ex. #3).
Finally, Dr. Bernstein testified Petitioner’s complaints upon his last exam in
November 2003 were of severe hip pain; with #no correlation to the lumbar spine.
(Id. at 24, emphasis added).

At this time, Dr. Bernstein was at a loss to explain ongoing complaints of pain
offered by Petitioner. Accordingly, Petitioner’s request for an Oxycontin
prescription was denied.

Dr. Eric Leestma

Dr. Leestma testified upon deposition to his course of treatment as Petitioner’s
family physician. Dr. Leestma confirmed Petitioner was a chronic pain patient
of his for several years prior to the work injury. (Leestma dep. p. 18). Dr.
Leestma testified in summary to his knowledge of Petitioner’s prior lumbar
surgery in 2001 and treatment thereafter. (Leestma dep. p. 4).

Dr. Leestma testified to his course of treatment after the work injury of March
2, 2002. He opined Petitioner’s lower back pain was a result of his work injury
as well as the motorcycle accident. However, Dr. Leestma had not reviewed
any of the medical documentation related to the motorcycle crash before
offering this opinion. (I, at 20).

An examimation of the treatment records by the Arbitrator demonstrates a
clear shift in treatment focus following the non-work-related motorcycle




accident. Of particular relevance, Dr. Leestma testified there were no reported
complaints of lower back pain by Petitioner after March 28, 2002, until the
motorcycle accident occurred (Id. at 19). Upon review of treatment records,
Dr. Leestma agreed Petitioner’s five-day stay at the hospital after the
motorcycle «crash was due to complaints of severe back pain. (Id. at 22).
Finally, Dr. Leestma, Petitioner’s family physician testified there was “no
question” the high speed motorcycle crash had a negative effect on Petitioner’s
prior fusion. (Id., at 23).

Dr. Marc A. Levin

Dr. Marc A. Levin conducted a medical examination of Petitioner on
December 19, 2002. After examination, the doctor opined Petitioner’s
subjective complaints were out of proportion with the objective findings
(similar to the conclusion of Dr. Bernstein one year later). Dr. Levin
commented he was uncertain how Petitioner could have been operating a
motorcycle if claimant was in such severe pain after March 2, 2002.

Dr. Levin states there was “no doubt in [his] mind that the accident
[Petitioner] had on his motorcycle quite aggravated his lower back and leg
condition.” (Resp. Ex. #4a).

Dr. Mark N. Levin

Dr. Mark N. Levin conducted an examination of Petitioner on June 6, 2002.
Dr. Levin concluded Petitioner demonstrated subjective related complaints
which appeared “out of proportion to the objective findings and consistent
with symptom magnification.” The doctor questioned Petitioner’s subjective
complaints, due to the obvious fact he was operating a motorcycle when
involved in a recent crash. Dr. Levin recommended an FCE with validity
measurement due to the discrepancies upon examination. Dr. Levin opined
Petitioner was capable of light duty work in a supervisory position. (Resp. Ex.
#4).

Thereafter, Dr. lLevin was provided additional medical documentation
regarding Petitioner’s ongoing treatment. All diagnostics were negative for
spinal stenosis or disc herniation. Dr. Levin again suggested an FCE to test the
validity of complaints. Finally, Dr. Levin concluded Petitioner aggravated his
pre-existing lower back condition as a result of the motorcycle accident.
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The following year, Petitioner confirmed his mobility improved after
implantation of a morphine pump by Dr. Hytham Rifai on July 11, 2003.

More recently, Petitioner resumed treatment for right shoulder pain with Dr.
Bruce Thoma. Petitioner testified to shoulder surgery by Dr. Thoma just days
before this arbitration. Petitioner is currently recovering from the procedure.

The Arbitrator notes there are no professional medical expert opinions in the
record which relate Petitioner’s recent shoulder surgery to his work injury. The
undisputed treatment records indicate Petitioner was released to full duty
without restriction by Dr. Diveris for the shoulder condition on May 16, 2002.
Petitioner did not treat or otherwise complain to his treating doctors of any
work-related shoulder pain for over one year before his most recent treatment
with Dr. Thoma.

Conclusion

Petitioner has the burden of establishing his ongoing medical condition 1is
causally related to his work injury of March 2, 2002. Based upon the
undisputed lay and medical evidence and expert opinions of record, the
Arbitrator finds this record presents a classic demonstration of an intervening
and superceding occurrence.

It is clear from the record that, in the days and weeks following the undisputed
event of March 2, 2002, Petitioner recovered sufficiently to feel capable of
operating a motorcycle, involving the use of both arms and legs and the
cervical and lumbar spine. The undisputed facts further show Petitioner
suffered significant intervening injuries to the same body parts involved in the
work event when he crashed his motorcycle while traveling at high speeds of
over 50+ mph on April 14, 2002.

The evidence supports the conclusion of the Arbitrator that Petitioner had
effectively recovered from the soft-tissue strains of March 2, 2002 by April 14,
2002. The record also demonstrates Petitioner’s lower back and right shoulder
condition was made significantly worse by the unfortunate motorcycle crash.
Petitioner acknowledged on cross-examination that a five-day stay at Provena
St. Mary’s emergency facility was necessitated by the motorcycle accident. The
records for treatment at that institution and thereafter clearly reflect a
significant focus of treatment to Petitioner’s lower back.
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All treating and expert physicians who opined on the motorcycle accident
acknowledge an aggravation of the pre-existing injury occurred on April 14,
2002. The treatment records themselves clearly demonstrate the extent of the
aggravation to the lower back.

With regard to the right shoulder, Petitioner was released from care to full duty
by his treating shoulder specialist, Dr. Diveris on May 16, 2002, The record is
absent any causal opinion which would relate the most recent shoulder surgery
by Dr. Thoma to his work injury.

Additionally, the records clearly reflect a right clavicle fracture at the time of
the motorcycle accident, which supports the contention that the right shoulder
was significantly worsened in the crash. Accordingly, the Arbitrator concludes
Petitioner’s ongoing medical condition after April 14, 2002 is no longer
attributable to his work injury of March 2, 2002.

(J) Were the medical services that were provided to Petitioner reasonable
and necessary?

In accordance with the Arbitrator’s findings in Section (F) of this decision,

Petitioner’s request for payment of outstanding out of pocket medical expenses
is moot.

(K) What amount of compensation is due for Temporary Total Disability?
Consistent with the findings in Section (F) of this decision, the Arbitrator finds
Petitioner to be entitled to no additional temporary total disability benefits
after the intervening and superceding event of April 14, 2002.

Respondent shall receive credit for all amountg paid. N

Axbin\itor Gilberto Glicia

S oo\

Dated and Entered

’ Nﬁﬁgﬂ@
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STATE OF ILLINOIS ) BEFORE THE ILLINOIS WORKERS” COMPENSATION
) SS COMMISSION
COUNTY OF COOK )
Ronald Conklin,
Petitioner, '
05IWCCO0181
VS. NO. 02W(C29641

ABF Freight Systems, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue(s) of causal connection, temporary total disability and
medical expenses and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed May
26, 2005 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner interest under
§19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The probable cost of the record to be filed as return to Summons is the sum of $35.00, payable to the
Illinois Workers® Compensation Commission in the form of cash, check or money order therefore and deposited

with the Office of the Secretary of the Commission. ,7
4. Mot

DATED: MAR 17 2005 Susdlo). Pigod)
"e" 321»——1.'
@;{%Munno

Mario Barsurto

SOP:bjg
0-3/2/2005
49



COMMISSION and ABF FREIGHT SYSTEMS, INC.,

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT-LAW DIVISION
TAX AND MISCELLANEOUS REMEDIES SECTION

RONALD CONKLIN,
Plaintiff,
Vs,
No. 05 L 50373
ILLINOIS WORKERS’ COMPENSATION

Defendants.

MEMORANDUM DECISION AND J UDGMEN'I_‘
This matter comes before the Court on dappeal from a final order of the Illinois Workers’
Compensation Commission (Commission), finding that Ronald Conklin’s (P_Eaintiff) condition of

ill being was unrelated to his March 2, 2002 work injury and therefore denying benefits under

the Illinois Workers’ Compensation Act (Act). Plaintiff appeals to this Court.

STATEMENT OF FACTS

Pre-Work Injury Surgeries.

Dr. Thoma performed Plaintiff’s first shoulder surgery in December of 1984. After the
surgery, Plaintiff returned to his work as an over~thé—r0ad truck driver. He underwent a second
debridement in October of 2000, which Dr. Thoma alsé performed. He lalso returned to driving
following the 2000 surgery.

Dr. Bernstein later performed low back surgery on Plaintiff on September 4, 2001. This
surgery consisted of a Jaminectomy and a lumbar fusion, with instrumentation placement in the
back. As of November 26, 2001, Dr. Bernstein characterized Plaintiff’s condition as an almost

completely healed fusion, with no residual pain and an excellent result. He felt that Plaintiff



could perform significant physical activity, including work, but he should not load or unload
trucks for six months. Plaintiff was released fo work following the low back surgery and
returned to his employment on or about December 4, 2001.

Between his return to work in 2001 and the incident before the Court, Plaintiff treated
with his family physician, Dr. Leestma. Dr. Leestma monitored Plaintiffs medications and gave
him back adjustments. Plaintiff testified that during this period, Dr. Leestma’s treatment focused
on his upper and middle back.

Work Accident

On March 2, 2002, Plaintiff was preparing to leave Minnesota. | While he prepared his
truck, Plaintiff climbed onto its hood to de-ice the windshield wiper blades. As he climbed =~
down, Plaintiff hit a rail and fell six or seven feet to th¢ ground. He fell onto the balls of his feet
and then backwards, landing on his buttocks and back. Plaintiff felt pain in his back, riglﬁ
shoulder and neck but wasl able to drive into the southern part of Chicago.

Treatment Immediately After the Work Accident

Plaintiff immediately drove to St. Margaret Mercy Hospital’s emergency room. Afier he
was treated and released from the emergency room, he continued his follow-up treatment there. |
Plaintiff treated at the company clinic, Suburban Heights Medical Center, on March 6, 2002.
Treatment at the clinic lasted a week and was largely comprised of physical therapy. During the
time Plaintiff treated at the company clinic, he continued to follow up with Dr. Leestma.

Suburban Heights Medical Center’s treatment for the back consisted of daily physical
therapy that later changed in frequency to two to three times a week. On March 6, 2002, the
doctor ordered Plaintiff an ultrasound and a transcutaneous electro-nerve stimulator (TENS) unit.

Notes from Suburban Heights Medical Center dated March 14, 2002 revealed that the TENS unit



helped Plaintiff’s neck but not his lower back. Dr. Leestma’s note dated April 11, 2002
indicated that he referred Plaintiff to Dr. Bernstein for his low back condition. However, Dr.
Bernstein did not see Plaintiff until May 2, 2002.

Dr. Leestma also referred Plaintiff to Dr. Diveris for shoulder treatment. Plaintiff treated
with Dr. Diveris in April 2002.

Return to Work Following the March 2. 2002 Incident

Initially, Plaintiff returned to work shortly after the work accident. From March 12, 2002
though March 22, 2002, he participated in Defendant’s Alternative Work Program (AWP). This
program consisted of light duty activities in the office. According to Plaintiff’s testimony, he
stopped working in AWP because his shoulder flared up and the"aési'stant manager told him he
shouid not continue in the program while injured. Defendant’s records indicate that on March
27, 2002, Defendant removed Plaintiff from the program on order of his treating physician.

On April 11, 2002, Dr. Diveris, the physician treating Plaintiff’s shouldér, released him to
light duty work. Consequently, on April 12, 2002, Defendant again contacted Plaintiff about
returning to the AWP. However, Plaintiff refused. He gave alternate reasons. One, he thought
another physician, either Dr. Leestma or Bernstein, had restricted him from working. Second, he
testified: “I was doing four Oxycontin a day and I really had no businéss driving back and forth
anywhere. I mean, I didn’t feel I was in a position to work.” (R. 68). On May 16, 2002, Dr,
Diveris released Plaintiff to work with no restrictions related to his shoulder. Other physicians,
including Dr. Leestma, did not think Plaintiff could return to work due to his back condition.

Plaintiff has not held any employment since March 22, 2002.



Motorcyele Accident

On April 14, 2002, Plaintiff rode out to Peotone to retrieve a motorcycle he rented
tﬁrouéh a motorcycle renting business belonging to his wife and him. As he was riding the
moi“oréycie outside of Kankakee, traveling at about 50 miles an hour, a driver failed to see
Plaintiff’s approach and pulled out of her driveway. Plaintiff threw his motorcycle to thé left and
then back to the right in an attempt to avoid the collision. However, his motorcycle slid out from
under him. The record is not clear as to the mechanics of what specifically happened to Plaintiff
foilowiﬁg the motoreycle accident, how Plaintiff was injured or By what melans he arrived at
Provena St. Mary’s Hospital’s emergency room.

Following the accident, according to his testimoiy, he felt no difference in his low back.
In the motorcycle accident, Plaintiff broke his collar bone and two ribs, all on the right side.
 Plaintiff sued the driver involved in the motorcycle accident and settled his claims. Plaintiff
denied that he was compensated for re-injury to his low back.

Treatment After April 14, 2002

Plaintiff reported to Provena St. Mary’s Hospital following the collision. Despite his
testimony to the contrary, emergency room records reflect that Plaintiff primarily complained
about low back pain. An MRI of Plaintiff’s lumbar spine showed evidence of grade 1
spondylolisthesis of L5 and S1, with evidence of instrumentation at L4-S1. While in the
hospital, Plaintiff contacted Dr. Bemstein to express concern about his back, and Dr. Bernstein
ordered an MRI of the cervical spine. Hospital records also reflect that Plaintiff later refused to
be discharged, complaining of back pain.

Plaintiff returned to Dr. Bernstein on May 2, 2002, and the doctor renewed Plaintiff’s

treatment. Once Dr, Bernstein resumed Plaintiff’s treatment, he reviewed X-rays of Plaintiff’s



low back, which revealed a healed fusion from L4-S1 and some mild degenerative change. Dr.
Bernstein also reviewed the MRIs done to Plaintiff’s back while he was hospitalized at St.
Mary’s Hospital. After reviewing these MRIs, Dr. Bernstein recommended Plaintiff undergo a
series of three epidural injections and symptomatic care. He also prescribed a myelogram, which
was done in August of 2002, and an electromyogram, which was done in October of 2002. Upon
completion of these diagnostic tests, Dr. Bernstein recomrﬁended Plamntiff undergo a discogram.
However, the proccdurer was not performed because the workers’ compensation carrier would
not authorize it.

In lieu of the discogram, Plaintiff worked with a medical management nurse who
recommended a physician for a pain consultation. Ui.tima‘te‘ly, Plaintiff consulted with Dr.,
Stanos. This doctor noted in his April 18, 2003 report that Plaintiff suffered from lumbar
spondylolisthesis, lumbar discectomy, L4-S1 status post fusion, chronic low back and right leg
pain, severe myofascial pain syndrome, right hip, lumbosacral region, and right shoulder
contracture status post rotator cuff tear and repair. Dr. Stanos felt that Plaintiff would not benefit
from a pain management program until all surgical options were exhausted.

On June 6, 2002, Dr. Mark Levin examined Plaintiff at Defendant’s réquest. Dr. Leviﬁ
wrote to Plaintiff’s risk management department, iﬁdicating that hé was concerned that
Plaintiff’s complaints of back pain were subjective and out of proportion to the objective
findings. He also questioned how Plaintiff was driving a motorcycle if he was experiencing such
severe back pain. Dr. Levin concluded that Plaintiff should be capable of performing
“transitional work activities” and recommended an FCE with validity measurement to determine
Plaintiff’s true capacity in light of the discrepancies. between his subjective complaints and the

objective findings. Subsequently, on October 8, 2002, Dr. Mark Levin submitted an additional



report. In it, he continued to question the discrepancies between Plaintiff’s clinical exam and his
sﬁbjective compfaints. He did not see a need for a discogram but recommended on EMG study.
He also noted that the accident caused a right clavicle fracture and fractured ribs on the right
side.

On December 19, 2002, Plaintiff sought a second opinion with Dr. Marc Levin of the
Spinal Care Institute on the recommended of Dr. Bernstein. At that time, Plaintiff complained of
low back, right buttock, hip and leg pain. He also complained of ﬁght shoulder and arm paih,
with tingling in his right arm. In this evaluation, Plaintiff reported that during the March 2, 2002
“work accident, he grabbed and held himself by his arm, apparently while slipping off the hood of
the truck. After the exam, Dr. Levin concluded that Plaintiff had low back pain and lumbar
radiculopathy. He also felt Plaintiff’s subjective complaints were out of lﬁroportion to the
objective findings. Dr. Levin recommended treatment at a comprehelisix}e pain clinic, as well as
- apsychological evaluation. He felt that a discogram might be necessary in the future. He opined
that, as of the date of his examination, Plaintiff was unable to return to work. Dr. Levin also
stated: “I would also like to comment that if he was having such severe pain on March 2, 2002,
am not sure how he could be riding his motorcycle on April 18, 2002.” (R. 482). Dr. Levin
ultimately opined that he had “no doubt” .that the m()ltorcycle accident “quite aggravated”
Plaintiff’s lower back and leg condition. (R. 482).

Following Dr. Stanos’ recommendation regarding the pain management program for
Plaintiff’s back, Dr. Leestma referred Plaintiff to Dr. Rifai, a neurosurgeon, to discuss a pain
management procedure. Plaintiff treated with Dr. Rifai on June 5, 2003, when a morphine pump
was installed to reduce pain in Plaintiff’s back. Plaintiff testified that the pump was effective

and that he continues to get it serviced every eight to ten weeks.



With regafd to Plainiiff’s shoulder condition, the course of treatment was sometimes
overlapping with his back treatment but somewhat more irregular. As indicated above, Plaintiff
treated with Dr. Diveris on Dr. Leestma’s referral first on April 4, 2002, after the work accident
but before the motorcycle accident. Based on the medical records, Dr. Leestma’s referral tookl
piacé on March 28, 2002, immediately after Plaintiff’s brief return to work in the AWP. Beforé
this time, Plaintiff had not complained of a shoulder injury. For example, the records from St.
Margaret Mercy’s emergency room of March 3, 2002 reflect Plaintiff’s report of back pain and
his description that his neck hit the fender of the truck. The only reference to his shoulder was in
the past history section of the triage assessment where his prior shoulder surgery was noted.
Similarly, when Plaintiff reported to Suburban Heights Medical Center in the days right after the
work accident, he complained only of cervical and lumbar pain. He described the work accident
to St. Margaret Mercy’s and Suburban Heights’ staff in a similar fashion. He stepped off the
footstep of his truck, hit his neck and upper back on the truck and fell to the ground.

Plaintiff saw Dr. Diveris approximately three times in the six months following the work
accident. On April 11, 2002, Dr. Diveris reviewed an old and more recent MRI. His report
notes confusion about Plaintiff’s description of his prior surgefy and what the doctor could view
on the old MRI. Dr. Diveris did note that Plaintiff had cystic changes in the area of the proximal
humerous and a significant amount of fluid through the space of his shoulder joint. He also
noted an area “that could be a V shaped injury to his supraspinatus tendon.” (R. 325). Dr.
Diveris determined that Plaintiff’s strength was excellent and that the injection gave him
“marked improvement in his symptoms.” (R 326). The mechanism of injury is described as
“wiping ice of [sic] windshield wipers on truck @ work — fell off.” (R. 326). Dr. Diveris

released Plaintiff to light-duty work, as stated previously. Plaintiff next saw Dr. Diveris, about



one month later on May 16, 2002. At this time, he found Plaintiff to be “virtually symptom free
after his subacromial injection.” (R. 324). He did not recommend any further treatment. He
recommended return to work with no restrictions. He also suggested that Plaintiff return in three
to four months after returning to work.

Although Plaintiff did not return to Dr. Diveris until September 20, 2002, he continued to
treat with Dr. Leestma in the intervening months. Dr. Leestma’s records from May 2002 until
January 2003 reflect Plainﬁff’ s complaints of neck or back pain and stiffness. Some records in
May refer to the broken ribs and the clavicle injuries from the motorcycle accident. They
indicate at first that Plaintiff felt pain in his c'oliér bone and ribs and later that those injuries were
healing. On June 10, 2002, Plaintiff reported shoulder stiffness, without further complaints of
pain. |

In early September 2002, Dr. Leestma completed a questionnaire sent to him by
Respondent’s insurer. The question stated:

| Mr. Conklin injured his right shoulder in which he had surgery performed in .

September of 2000 and has had on-going back problems dating back to 1984. Is

the patient’s current disability an aggravation of previous injuries?

Yes X No m
In a hand written annotation, Dr. Leestma wrote: “only shoulder pain part of problem - not back
problem.” (R. 298).

On September 20, 2002, Plaintiff returned to Dr. Diveris. The doctor found his range of
motion “markedly diminished” from his last visit but also noted that Plaintiff guarded his
movements and thus prevented a “good evaluation” of his movement capacity. (Pet. Ex. 7, p.1).
Dr. Diveris gave Plaintiff a subacromial space injection and determined that Plaintiff might need

an articular injection, depending on the results of this procedure. The doctor recommended



physical therapy and a reevaluation within a week. Dr, Diveris’ records do not indicate that
Plaintiff ever returned.

On September 25, 2002, the Social Security Administration obtained a medical
examination of Plaintiff in connection with an application for disability benefits. The history of
present illness makes the following reference to Plaintiff”s shoulder injury:

He complained to have right shoulder pain since his injury in 1998. He was

diagnoesed with rotator cuff and had surgery in 1998 and in 2000, His pain is

bumning and sharp in nature and has it reaching his shoulder above his heart. His

pain gets worse with reaching up and better with rest.

(R. 280). That examination revealed “no anatomic abnormality of upper extremity” and
disclosed no cyanosis, clubbing or edema. It did reveal a surgical écar in the right shoulder. (R.
281). The diagnostic impression was for right shoulder pain with history of surgery for “R.C.”
(R. 282).

Dr. Leestma’s records show that although Plaintiff had numerous appointments with him
after the September 20, 2002 injection, the first notation about shoulder pain appeared in the July
1, 2003 notes. That note étates: “R shoulder pain from WC injury March 2, 2002.” (R. 257).
Then, through the late summer of 2003 and early 2004, Dr. Leestmé’s records contain a number
of references to Plaintiff’s right shoulder. For example, on August 14, 2003, Dr. Leestma
completed an insurance form and identified Plaintiff’s symptoms as “right shoulder pain with
limited mobility” and the diagnosis as a rotator cuff tear. (R. 315). For another example, on

"October 2, 2003, Dr. Leestma noted that an injection helped some and that swelling had
decreased. Later that month, Dr. Leestma referred to an arthritic right shoulder, and in January
2004, he referred to bursitis in Plaintiff’s right shoulder.

Plaintiff testified that he was seeing Dr. Leestma for shoulder pain from about June of

2003 unti! he returned to Dr. Thoma in February, 2004, On April 2, 2004, two days before the



arbitrator’s hearing, Dr. Thoma performed surgery to repair the rotator cuff of Plaintiff’s right
shoulder.

Dr. Thoma’s records indicate that prior to the surgery, the doctor was not certain of the
exact cause of Plaintiff’s symptoms and wanted a colleague’s input to evaluate options. His
notes recite Plaintiff’s account of the injury. According to Plaintiff, he was injured at work in
Maréh 2002, He reported that Dr. Leestma gave him steroid injections with increasing frequency
after treating with Dr. Diveris. Dr. Thoma noted that x-rays showed degenerative change in the
shoulder and also expressed concern for the presence of pigmented villonodular synovitis. The
February 23, 2004 MRI report states that the age of the rotator cuff tear is “uncertain” due to a
history of prior surgeries. (R. 402). Ultimately, Dr. Thoma concluded that surgical repair of the
rotator cuff was the appropriate course.

As far as Plaintiff is aware, none of his doctors have released him to work. In addition,
he testified that aside from the motorcycle accident, he has not suffered any other accidents or
injuries to the right shoulder or low back since March 2, 2002.

Proceedings Before the Commission

The Commission affirmed and adopted the arbitrator’s decision. The arbitrator
concluded that Plaintiff’s condition of ill being was not causally related to the March 2, 2002
work accident because the subsequent mot(}rcy-cie accident constituted an independent
intervening cause. The arbitrator found significant the facts that Plaintiff refused light duty work
on April 12, 2002 because taking Oxycontin medication impaired his abiiity to drive, and yet,
days later, he drove a Harley-Davidson motorcycle. According to the arbitrator, the record did
not contain any restriction on Plaintiff’s ability to work until after the motorcycle accident. In

contrast, the evidence showed Plaintiff sustained serious injuries from the motorcycle accident.
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T_he arbifrator conciﬁded that given that accident, it was “difficult to find any of the effects of the
March 2, 2002 work event remained.” (R. 590). He characterized the motorcycle accident as the
“classic example of an intervening and superceding event.” (R. 590).

With regard to the back injury, the arbitrator recited the history of treatment for back pain
immediately following the motorcycle accideﬁt and the fact that Plaintiff had not returned to see
Dr. Bernstein, his back surgeon, until after that accident. Based on this evidence, as well as the
treating physicians’ opinions ﬁnding‘the motorcycle accident aggravated Plaintiff’s béck, the
arbitrator found: “The undisputed medical evidence suggests Petitioner’s condition was
measurably worsened by this event; so much so that it is impossible to weigh any lasting impact
of the work event of March 2, 2002.” (R. 590, back).

With regard to the shoulder, the arbitrator found that no ﬁledical expert opinion linked
Plaintiff’s April 2004 surgery with the work accident. In addition, he found that Dr. Diveris had
released Plaintiff to full duty with no restrictions on May 16, 2002 and that for over one year,
Plaintiff did not complain of work-related shoulder pain. In his concluding remarks, the
arbitrator determined that Plaintiff’s right clavicle fracture supported the notion that the
motorcycle accident signiﬁcanﬂy worsened his shoulder condition.

ISSUE ON APPEAL
Whether the Commission’s decision finding that Plaintiff’s April 14, 2002 motorcycle accident
- 'was an intervening accident sufficient to break the chain of causation between the March 2, 2002

work accident and Plaintiff’s condition of ill being was against the manifest weight of the

evidence,
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STANDARD OF REVIEW

Whether a causal oonnéction exists between a claimant’s current condition and a work
accident is a question of fact for the Commission. A reviewing court will overturn the
Commission’s decisién only if it is against the manifest weight of the evidence. Vogel v. Jil
Workers” Comp. Comm 'n, 354 Il, App. 3d 780, 786, 821 N.E.2d 807 (2™ Dist. 2005). The test
is whether there is sufficient evidence to support the Commission’s finding. Pietrzak v.
Industrial Comm'n, 329 Il1. App. 3d 828, 833, 769 N.E.2d 66 (1* Dist. 2002). In order for the
Commission’s decision to be against the manifest weight of the evidence, the record must
disclose that an opposite conclusion was clearly the proper result. Vogel v. Ill. Workers’ Comp.
Comm’n, 354 T1l. App. 3d at 786.

ANALYSIS AND DISCUSSION

Plaintiff contends that, based on Illinois case law, a claimant need not show that a work-
related injury was the sole or piincipal cause resuliing in a condition of ill being so long as it was
a causative factor. Sisbro v. Industrial Comm’n, 207 11l. 2d 193, 797 N.E.2d 665 (2003).
Plamntiff argues that although the motorcycle acéident may have contributed to the condition of
ill being, the work accident also remained a causative factor. Therefore, the Commission’s
decision on causation should be reversed.

To support its argument, Plaintiff principally relies on a recent case, Vogel v Industrial
Comm’n. 354 111. App. 3d 780. In Vogel, the Commission limited a claimant’s award to a period
of time that followed a work accident but preceeded the first of three non-work related car
accidents. The basis for the decision was the finding that the car accident further aggravated the

claimant’s work-related injury and resulted in additional medical treatment and lost time. Thus,

12



the Commission determined that the car accident broke the chain of causationbetweeﬁ the work
accident and the claimant’s current state of ill-being.

On appeal, the Circuit Court reversed, and the Appellate Court in turn affirmed the
Circuit Court. Contrary to the finding of the Commission, the Appellate Court ruled that “when
the claimant’s condition is weakened by a work-related accident, a subsequent accident that
'aggravafes the condition does not break the caunsal chain.” 354 I1l. App. 3d at 787. The
Appellate Court reviewed a number of cases, including cases cited by this Plaintiff, in
concluding that the rule was well established and that its application required reversal of the
Commission’s decision where no evi'dence established that the second accident changed the
nature of the injury except to aggravate if.

The other cases on which Plaintiff relies, Teska v. Industrial Comm 'n, 266 111. App. 3d
740, 640 N.E.2d 1 (1* Dist. 1994), and Mendota Township High S&hool v. Industrial Comm ',
243 111 App. 3d 834, 612 N.E.2d 77 (4™ Dist. 1993), apply the same rule. In these cases, as in
Vogel, the c?aimants suffered a work accident, the injury from which had begun to resolve, and
| then suffered an intervening accident. In each case, the Appellate Court held that where a non-
employment related event contributed Ialong with the compensable event to the iﬁjury or
disability, the accident did not constituté an intervening cause sufficient to break the causal
connection between the employment and the claimant’s condition of ill being. Teska, 266 111
App. 3d at 742; Mendota Township High School, 243 1L App. 3d at 837.

Conversely, Defendant cites cases wherein Illinois courts have found that the intervéning
accident was sufficient to break the chain of causation between the work accident and the
condition of ill being. Generally, those cases involve claimants who had returned to work or

who suffered an injury to a different part of the body as a result of the intervening accident. Lee
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v. Industrial Comm’n, 167 11 2d 77, 656 N.E.2d 1084 (1995), Ditola v. Industrial Comm’n, 216
Ii1. App. 3d 531, 576 N.E.2d 379 (1 Dist. 1991).
With regard to this issue, the Illinois Supreme Court has instructed:

An “independent intervening cause” has been held to be one which breaks the chain of causation
between a work-related injury and an ensuing disability or injury....Where the work injury itself
causes a subsequent injury, however, the chain of causation is not broken.

International Harvester Co. v. Industrial Comm'n, 46 111. 2d 238, 245, 263 N.E.2d 49 (1970).
The Supreme Court went on to state that compensation is appropriate “whenever, but only
whenever, the existing employment-connected condition is a causative factor in producing either
the subsequent injury or the subsequent disability.” International Harvester, 46 1l1. 2d at 247.

In this case, upon examination of the precedents cited by the parties, the Court concludes
that regarding PZainﬁff’s back injury, Vogel, Teska and Mendota Township require that the
Commission’s decision be reversed. However, with regard to the shoulder injury, the evidence
permits two different inference to be drawn and, therefore, the record contains sufficient facts to
support the Commission’s finding that Plaintiff’s 2004 shoulder surgery and underlying
condition was not caused by the work accident.

Plaintiff’s Low Back Condition

With respect to the back injury, bere, as in Vogel, Teska and Mendota Township,
Plaintiff was recovering from a work injury when he was involved in a non-work accident. The
motorcycle accident affected the same part of his body — his back ~ as was involved in the work
accident and his earlier laminectomy and fusion. As in those cases, here, the medical evidence
established that the motoreycle accident aggravated Plaintiff’s back conditioﬁ. Furthermore, as
in Vogel and Teska, where the Commission’s finding of intervening cause is based solely on

evidence that the injury was aggravated by the non-work accident, the finding is against the

- manifest weight of the evidence.
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Turning to the evidence in this case, the medical evidence uniformly supports a finding
that the motorcycle accident aggravated but did not change the nature of the low back injury.
Dr. Leestma, Plaintiff’s treating physician, testified that although it may have waxed and waned,
Plaintiff’s lower back condition was constant. He characterized it as a condition of ongoing
complaints of low back pain. Dr. Leestma also testified that although the motorcycle accident
involved injuries to the chest and ribs, there was no doubt that such an accident in a patient
having already undergone a fusion would have a significant negative result on his pain. Given
that, Dr. Leestma went on to state that the work injury certainly contributed to Plaintiff’s pain
problem. When asked specifically about his causation opinion, he testified that the motorcycle
accident was not sufficiently traumatic to remove the work injury from the equation of Plaintiff’s
condition of ill being,

Medical records bear out that Plaintiff was still recovering from his fusion at the time of
the motorcycle accident. Plaintiff continued to complain of low back pain when he treated at
Suburban Heights Medical Center in March of 2002. As late as April 4, 2002, ten days before
the motorcycle accident, .Piaintiff complained of low back pain when treating at Orthopedic
Centers. Dr. Leestma’s notes dated April 11, 2002 reference Plaintiff’s lumbar dysfunction, as
well as his complaints of lumbar pain. Finally, the evidence reveals that Dr. Leestma did not
- release Plaintiff to work due to his back injury any time before the motorcycle accident. In fact,
a few days before, on April 11, 2002, Dr. Leestma noted that Plaintiff was seeing his back
surgeon, Dr. Bernstein, for his back problem.

At his deposition, Dr. Bernstein testified that even considering the motorcycle accident,
the work accident was responsible for Plaintiff’s low back pain and for the chronic persistent

complaints of pain in that area. He further stated that he typically saw patients for six months to
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a year following the fusion, depending on how quickly they recovered. In this case, Ptaintiff s
work accident and motorcycle accident occurred within six and seven months, respectively, of
his back surgery.

In addition to his testimony, Dr. Bernstein wrote to Plaintiff’s attorney, stating that
Plaintiff’s symptoms of low back pain were directly the result of the work-related incident on
March 2, 2002. In that letter, he stated that although the motorcycle accident may have served as
an aggravating factor, it appeared to be a temporary aggravation and not materially significant.
In his May 2, 2002 records, Dr. Bernstein also noted that Plaintiff suffered severe worseningr of
his Jow back condition after the work accident but only a mild aggravation after the motorcycle
accident. Dr. Bernstein’s opinion is supported by his previously noted testimony that Plaintiff
suffered his motorcycle accident within seven months of the surgery and was recovering from
the fusion at the time it occurred. Thus, according to évidence of the freating physicians,
Plaintiff’s condition from the work accident had not yet resolved at the time of the motorcycle
accident and was aggravated by it.

Furthermore, Plaintiff consulted with Dr. Marc Levin, seeking a second opinion on Dr.
Bernstein’s suggestion. Although Dr. Marc Levin expressed concern about Plaintiff’s
motorcycle driving, wondering why Plaintiff was driving a moforcycle if in fact he was in
continued p;ain from his work accident, he nonetheless concluded: “the accident he had on his
motorcycle quite aggravated his lower back and leg condition.” (R. 482). Thus, even this doctor
did not believe that the motorcycle accident could be seen as medically unrelated to the work
accident and Plaintiff’s condition.

Defendant’s independent medical examiner, Dr. Mark Levin, did not make specific

findings concerning the cause of Plaintiff’s low back injury. In his report of June 6, 2002, he
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volunteered to review “all records regarding this patient’s motorcycle accident which would be
an intervening occurrence which also could be contributing to giving him discomfoﬁ and not
related to the work injury.” (R. 477, emphasis added). In his October §, 2002 report, he simply
referred to Plaintiff’s records containing “a report of some mild aggravation of his low back
situation” from the motorcycle accident. (R. 473).

The overwhelming evidence indicétes that Plaintiff did not suffer an iﬁterveh’ing accident
- that broke the chain of causation between his work accident and the low back condition, as that
term has been defined in the case law. All of Plaintiff’s treating doctors attribute his condition to
the March 2, 2002 work accident and consistently categorize the motorcycle accident as an |
aggravation of the low back condition. Even Defendant’s IME does not contradict this
conclusion and indeed notes the motorcycle accident as a contributing factor.
Plaintiff’s Shoulder Condition

Plaintiff’s shoulder injury requires a somewhat different analysis. The arbitrator’s
decision, which the Commission adopted, suggests two alternate grounds for finding no causal
connection. On the one hand, the arbitrator found no medical evidence to support the causal
relation between Plaintiff’s earlier shoulder injury and his April 2004 shoulder operation. This
finding could be interpreted to be a straightforwarcl causation finding, regardless of the
occurrence of the motorcycle accident. On the other hand, in the conclusion portion of the
decision, the arbitrator noted that Plaintiff’s fractured clavicle, which resulted from the
- motorcycle accident, would support “the contention that the right shoulder was significantly
worsened in the crash.” (R. 592, back). This finding clearly derives from the intervening cause
theory discussed above and is subject to the same analysis concerning subsequent non—wofk

accidents that aggravate an existing work-related injury.
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Despite the ambiguity, the Court can resolve this issue. “lA] reviewing court can affirm
the Commission’s decision if there is any legal basis in the record to suppoft its decision,
regardless of the Commission’s findings and reasoning.” USF Holland, Inc. v. Industrial
Comm’n, 357 111, App. 3d 798, 829 N.E.2d 810 (1¥ Dist. 2005). Wi-th regard to the shoulder
injury, the evidence easily supports the general finding that Plaintiff has not established that his
current shoulder condition, including the 2004 surgery, was the result of the work mjury.

Indeed, the evidence concerning the shoulder injury is subject to different inferences, and there is
no error in drawing the inferences against causation where, as here, the finding is not against the

manifest weight of the evidence. Anderson v. Indusffial Comm 'n, 321 1ll. App. 3d 463, 467, 748
N.E.2d 339 (5" Dist. 2001). |

During the first several months after the March 2, 2002 work accident, Pléintiff described
his fall from the truck in similar terms. He reported that he fell from the hood, hitting his neck
on the fender and landing on his feet. It was not until his consultation with Dr. Marc Levin in
December, several months after the incident, that any statements recount the accident’s
mechanics in such a way as to account for a shoulder injury. During that consultation, Plaintiff
told Dr. Marc Levin that while slipping off the hood of the truck, he grabbed and held himself by
his arm. No other medical records contain this account.

The medical records from the immediate aftermath of the accident focus on Plaintiff’s
back injury. Complaints of shoulder pain appear for the first time toward the end of March 2002,
just after Plaintiff returned to work in Defendant’s AWP. Shortly afterwards, Dr. Leestma
referred Plaintiff to Dr. Diveris.

As the arbitrator found, Dr. Diveris treated Plaintiff’s shoulder in April and May 2002,

both before and after the motorcycle accident. On May 16, 2002, Dr. Diveris discharged
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Plaintiff, with no restrictions, because the doctor found Plaintiff to be “virtually symptom ffee.”
(R. 324). Although the arbitrator did not recite further facts concerning Plaintiffs shoulder
history after this time frame, his findings 1) that Plaintiff did not complain of shoulder problems
for one year before seeing Dr. Thoma for treatment and 2) that no medical ex_pert-provided a
caﬁsation opinion linking Plaintiff’s current condition with the work accident find support in the
record.

With respect to his shoulder, Dr. Diveris treated Plaintiff on April 11, 2002. Dr. Diveris’
notes from that date state, based on review of the MRI, Plaintiff did not have a condition that
could be repaired through surgery. Dr. Diveris’ notes also state that Plaintiffs description of a
very large tear in the back “versus what they had to do for the second repair for his shoulder”
was something Dr. Diveris did not understand. (R. 325). The report went on to note that
although there was a significant amount of fluid through the space of his shoulder joint that could
be a V-shaped injury to the supraspinatus tendon, Plaintiff’s strength was excellent. The doctor
also noted that an injection he had given Plaintiff resulted in marked improvement in his
symptoms. Dr. Diveris’ follow up report dated May 16, 2002 indicated that Plaintiff was
“virtually completely symptoms free after his subacromial injection.” (R. 324). Therefore, Dr.
Diveris did not recommend any further treatment. Plaintiff returned to Dr. Diveris in September
: 2002.l At that time, the doctor administered a subacromial space injection and recommended
physical therapy and return for reevaluation in a week.

From the May 2002 and September 2002 visits with Dr. Diveris, Plaintiff had a number
of appointments with Dr. Leestma. On the whole, those consultations addressed Plaintiff’s back
pain and medication needs. A number of appoigtments reflect that plaintiff had a stiff neck and

required an adjustment. In June 2002, the records note shoulder stiffhess only, not pain. In
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addition, from September 2002 until July 2003, Dr. Leestma’s records indicate only back and
medication related problems. On July 1, 2003, the ﬁotation regarding his shoulder first appears:
“R shoulder pain from WC injury 3/2/02.” (R. 257). Those records then indicate that after the
morphine pump was installed, Plaintiff’s complaints of pain and swelling in his shoulder recur
consistently through late September 2003 and early 2004. Thus, from late September 2.002 until
July 2003, the medical records do not show any treatment for Plaintiff’s right shoulder.
Furthermore, shortly after receiving the injection from Dr. Diveris, a ph)#sician examined
Plaintiff in connection with Social Security disability benefits. Although that physician recorded
Plaintiff’s complaints of pain in the shoulder area, the examination disclosed no anatomic
abnormality, cyanosis, ciubbing or edema.
With regard to medical expert opinions connecting the condition of Plaintiff’s shoulder in ,
12004, the time of the hearing, there are none. An inference could be drawn from Dr. Leestma’s
records and testimony that he felt that the shoulder condition never resolved since the date of
accident. In addition, Dr. Leestma wrote to Respondent’s carrier, Pennsylvania Life Insurance
Coinpany. In a September 9, 2002 letter, Dr. Leestma indicated that Plaintiff’s shoulder
CQnditidn was an aggravation of a preexisting condition. Additionally, in an October 18, 2002
letter, he disagreed with the insurance company’s assessment that the shoulder injury would have
fully resolved from June to September of 2002, notwithstanding any contributing conditions.
Instead, Dr. Leestma felt that the time for recovery from the shoulder condition of March 2,2002
was through October 31, 2002. These opinions, of course, shed no light on the ultimate decision
here, whether the evidence established that Plaintiff’s shoulder condition a year and a half later,
after treatment and a period of months without complaint, was caused by the work accident.

Moreover, the Commission was not obliged to adopt one expert’s opinion in the face of other
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more convincing evidence. Grischow v. Industrial Comm 'n, 228 111 App. 3d 551, 560, 593
N.E.2d 720 (2" Dist. 1992).

Here, Plaintiff’s most recent treater, Dr. Thoma, did not provide an opinion as to the
cause of the shoulder condition in 2004. Although his records mention the 2002 accident in
outlining Plaintiff’s history, they also note a fall in 2003 that could have contributed to Plaintiff's
shoulder condition. In addition, they refer to degenerative changes. The 2004 MRI report could
not determine the age of the rotator cuff tear due to the prior surgeries.

As to earlier treatment, Dr. Diveris’ records indicate that Plaintiff was to return for
further treatment if the September 2002 injection was ineffective. No evidence denionstrates that
he returned, and Dr. Leestma’s subsequent records reveal no signiﬁcant shoulder problem until
almost one year later. |

Other evidence also permits an inference against a finding of causation. For example,
unlike the back surgery, Plaintiff’s last shoulder surgery occurred a year and a half before the
work acéident. Thus, the Commission was not obliged to view that injury as fresh When Plaintiff
fell from his truck or crashed on his motorcycle. In short, a review of the evidence reveals no
error in the Commission’s conclusion that the Plaintiff failed to establish that the work accident
was the cause of his current shoulder condition.

Section 19(d)

Defendant’s final argument is that the Commission should have denied Plaintiff benefits
under section 19(d) of the Act in any event. Defendant vigorously argues that Plaintiff’s riding a
motorcycle before his back surgery had fully healed and while he was on pain medication

warrants denial of an award under the Act.
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Section 19(d) gives the Commission discretioﬁ to “reduce or suspend the compensation”
of an employee who, among other things, persists in “injurious practices which tend to either
imperil or retard his recovery.” 820 ILCS 305/19(d). Significantly, in this case, Defendant did
not give the Commission an opportunity to exercise its discretion. No section 19(d) argoment
was presented. The argument is therefore waived. Service Adhesive Co. v. Iridustrial Comm 'n,
226 1. App. 3d 356, 370; 589 N.E.2d 766 (1* Dist. 1992). How the Commission would have
exercised its discretion in this case is unclear. The Court notes in passing, however, that in
analogous circumstances, the Commission refused to bar an award. See Pruchnicki v. City of
Chicagd, 2004 Ill._er. Comp. LEXIS 546, (July 1, 2004)(rejecting section 19(d) argument
where claimant with carpal tunnel syndrome beat his daughter’s former boyfriend with both fists
and/or a tire thumper).

In summary, the Court re‘verses the Commission’s decision conceming the back injury,
confirms the decision concerning the shoulder injury and remands the case to the Commission
for a determination of what benefits Plaintiff should receive in connection with his back 1njury.

IT IS THEREFOREORDERED:

The decision of the Commission is confirmed in part, reversed in part and remanded to

the Commission for proceedings consistent with this order.

JUDGE RITA M. NOVAK
MAR 2 4 2006 }

Date: | - Enter: | Circuit Court-174
Rita M. Novak
Associate Judge
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IN THE APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
WORKERS'! COMPENSATION COMMISSION DIVISION

ABF FREIGHT SYSTEMS, INC.,
Appellant,
Vs, No. 1-06-1072WC

THE INDUSTRIAL COMMISSION, et al.
{RONALD CONKLIN

R L I P A )

Appellee) .
ORDER

This cause having come on for hearing on the Court's set
call; the court having considered the issue of its jurisdiction
to entertain this appeal and having concluded that the appellant
has attempted to appealffrom a non-final order; and the Court
being otherwise advised in the premises:

IT IS HEREBY ORDERED THAT THIS APPEAL IS DISMISSED FOR WANT

OF JURISDICTION.

ORDER ENTERED

DEC 0 ¢ 2005
APPELLATE cougT, fpst BisTRICY
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STATE OF ILLINOIS) , BEFORE THE ILLINOIS WORKERS’
) SS COMPENSATION COMMISSION

COUNTY OF COOK )

Ronald Conklin,

Petitioner, 08 I w CC 0 l 5 0

Vs, No. 02 WC 29641

ABF Freight Systems, Inc.,

Respondent.

DECISION AND OPINION ON REMAND

This cause comes before the Commission on remand from the Circuit Court of
Cook County. In her Memorandum Decision and Judgment of March 24,-2006 Judge
Novak affirmed the Commission’s finding that Petitioner failed to establish a causal
connection between his undisputed work accident of March 2, 2002 and his right
shoulder condition of ill-being but reversed the Commission’s finding that Petitioner
failed to establish a causal connection between said accident and his lumbar spine
condition of ill-being as that condition existed after April 14, 2002. In reliance on Vogel
v. Industrial Commission, 354 [1L.App.3d 780, 821 N.E.2d 807, 290 Ill.Dec. 495 (2™ Dist.
2005), Judge Novak found that Petitioner’s non-work-related motorcycle accident of
April 14, 2002 did not sever the chain of causation between the work accident and
Petitioner’s lumbar spine condition of ill-being. She remanded the case to the
Commission “for a determination of what benefits [Petitioner] should receive in
connection with his back injury”.

As a preliminary matter, the Commission notes that this case was originally tried
pursuant to Section 19(b), with the parties stipulating to accident, an average weekly
wage of $1,251.72 and payment of workers’ compensation benefits in the amount of
$54,479.63. Arb Exh 1. The Commission also notes that Respondent disputed causal
connection but stipulated to the following periods of temporary total disability: March 3,
2002 through March 11, 2002 and March 23, 2002 through April 11, 2002, a total of 4
weeks. Arb Exh 1.

After considering the entire record, and pursuant to the Circuit Court’s remand
directions and the parties” stipulations, the Commission finds that Petitioner established a
causal connection between his undisputed work accident of March 2, 2002 and his
lumbar spine condition of ill-being, that the intervening motorcycle accident of April 14,
2002 did not sever the chain of causation, that Petitioner failed to establish causation vis-
a-vis his right shoulder condition of ill-being, that Petitioner is entitled to reasonable and
necessary medical expenses in the amount of $1,898.76 (PX 12) and that Petitioner was
temporarily totally disabled from March 3, 2002 through March 11, 2002 and from
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March 23, 2002 through August 19, 2003, a total of 74 5/7 weeks, with Respondent
receiving credit for the $54,479.63 it paid prior to said hearing. Arb Exh 1. The
Commission remands this case to the Arbitrator for additional proceedings for a
determination of a further amount of temporary total disability benefits or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial
Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 liL.Dec. 794 (1980).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

1. Petitioner, a 47-year-old over-the-road truck driver, testified that he started
working for Respondent on October 9, 1989. T.7.

2. Petitioner acknowledged that he had back and right shoulder problems prior to
his undisputed work accident of March 2, 2002. He underwent lumbar spine surgery in
1984, a right rotator cuff repair in December 1998, a second right shoulder surgery in
October 2000 and a second lumbar spine surgery in September 2001. T.9-10. PX 8.
The 2001 surgery did not stem from any work-related injury. PX 2 at 5.

Petitioner’s records show that he first saw Dr. Avi Bernstein in June 2001 and that
the doctor diagnosed a spondylolisthesis and severe degenerative disc disease at that
time. The records also show that Dr. Bernstein performed a laminectomy and fusion with
instrumentation on September 4, 2001. PX 8. The doctor testified that Petitioner
obtained an “excellent result” from this surgery and that X-rays taken on November 26,
2001 showed the fusion to be almost healed. PX 2 at 6. As of November 26, 2001 he felt
that Petitioner could work but that he should avoid loading and unloading for another
three months. PX 2 at 6. He instructed Petitioner to return in three months for repeat X-
rays. PX 2 at 6. Petitioner did not return at that time. '

3. Petitioner testified that he resumed his regular driving duties on December 4,
2001 and that he only saw his family physician, Eric Leestma, D.O., between that date
and March 2, 2002. Petitioner further testified that Dr. Leestma monitored his
medication and performed some adjustments to his upper and middle back during this
three-month interval. T. 11. Dr. Leestma confirmed that he saw Petitioner several times
between December 17, 2001 and January 21, 2002 and that he did not specifically treat
Petitioner’s lower back during this time. PX 1 at 5-6.

4. On March 2, 2002 Petitioner climbed onto the hood of his truck in order to de-
ice his wiper blades. As he started to descend, he “hit the rail” and fell about six feet to
the ground, landing on his back and buttocks. T. 13-14. After he fell he experienced
pain in his neck, back and right shoulder but was able to drive back to his base territory.
T. 14. He went to the Emergency Room at St. Margaret Mercy Hospital in Dyer, Indiana
later that day and indicated that he had fallen from his truck ten hours earlier. He also
indicated that he had undergone back surgery five months earlier. The records reflect
that he complained of pain in his neck, mid-back, lower back and pelvis. Lumbar spine
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X-rays demonstrated evidence of the previous fusion but no recent fractures. Petitioner
was diagnosed with acute cervical and lumbosacral strains and was given an injection of
Toradel for pain. He was instructed to remain off work for five days and to follow up
with Dr. Leestma. PX 3.

5. On March 6, 2002 Petitioner saw a nurse practitioner at Suburban Heights
Medical Center and gave a history of his work accident and prior fusion. T. 15-16, PX 4.
On examination, the nurse practitioner noted a limited range of head and neck motion, a
steady gait and negative straight leg raising. She prescribed medication and therapy and
placed Petitioner on restrictions of no heavy lifting, pushing or pulling and no repetitive
bending. PX 4. Petitioner attended therapy on March 11 and 14, 2002. On March 11"
the therapist recommended work restrictions and usage of a TENS unit. PX 4.

6. Petitioner saw Dr. Leestma on March 7, 2002 but the note concerning this visit
is not in the record. At his deposition, Dr. Leestma testified that Petitioner provided a
history of his work fall at the March 7, 2002 visit and that he complained of pain in his
neck and lower back. The doctor also testified that he changed Petitioner’s pain
medication from Lortab to Oxycontin on that date. He described Oxycontin as a
“stronger narcotic”. PX 1 at 7. Under cross-examination, he acknowledged that he
described Petitioner as a “chronic pain patient” in his March 7" note. PX 1 at 18.
Petitioner acknowledged that he was taking Hydrocodone at Dr. Leestma’s direction
before the work accident. T. 38. The doctor further testified that at the next visit, on
March 16, 2002 he again increased Petitioner’s pain medication and instructed him to
avoid driving. PX 1 at 7. The doctor testified that he next saw Petitioner on March 21,
2002 and prescribed a muscle relaxant. PX 1 at 7-8. The notes of March 16 and 21, 2002
are not in the record. The doctor testified that on March 26, 2002 Petitioner saw his
nurse practitioner and complained of right shoulder pain. The note of March 26, 2002 is
also missing. Petitioner saw the doctor two days later, at which time the doctor ordered a
shoulder MRI and referred Petitioner to Dr. Diveris, an orthopedic surgeon. PX 1 at 8,
" RX 1. Petitioner also saw Dr. Leestma on April 2, 2002 for gastritis. PX 1at 9, 28.

7. Petitioner testified that he was off work following the March 2, 2002 accident
until March 12, 2002, when he resumed light office duties pursuant to Respondent’s
“alternative work program”, T. 35. Petitioner testified that he continued performing
these duties until March 22, 2002, at which time his shoulder “swelled up like a ball” at
work and an assistant manager directed him to stop working. T. 55.

Petitioner first saw Dr. Diveris for his shoulder problem on April 4, 2002, T. 17.
He provided a written account of his work accident on a patient history form. He
indicated that his “chief complaint™ was right shoulder pain but also stated that he was
experiencing neck and fower back pain. Dr. Diveris injected the shoulder and released
Petitioner to restricted duty with no lifting using the right arm. Petitioner saw Dr.
Leestma on April 8 and 11, 2002, at which time the doctor manipulated his upper back.
PX 1at 10-11. The doctor’s note of April 8, 2002 reflects that Petitioner indicated the
injection had helped his right shoulder but that he was still experiencing lower back pain.
RX 1. Petitioner also saw Dr. Diveris on April 11, 2002. At this visit, the doctor
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compared an “old” shoulder MRI with the recent one. He released Petitioner to restricted
duty and told him to avoid lifting more than ten pounds with his right arm. PX 6.

Respondent’s sole witness, Chris Dimopoulos, testified that he reviewed
Petitioner’s “alternative work program” file and that Respondent would have been able to
accommodate the shoulder-related restrictions imposed by Dr. Diveris. T. 62,
Dimopoulos also testified that an attempt was made to bring Petitioner back to light duty
~as of April 12, 2002 and that Petitioner’s file did not contain any note from Dr. Leestma
indicating that Petitioner was totally disabled as of that date. T. 65. The Commission
notes, however, that Dr. Leestma’s note of March 28, 2002 (RX 1) reflects that Petitioner
was unable to resume light duty due to a “right shoulder tear” and that Dr. Leestma
testified he never released Petitioner to full duty.

7. Petitioner testified that he experienced lower back pain between his accident of
March 2, 2002 and early April 2002. On April 14, 2002 he picked up a full-size Harley
Davidson motorcycle in Peotone, Illinois, in connection with a small rental business he
operated with his wife. As he was riding this motorcycle on a rural highway outside of
Kankakee, lllinois a motorist pulled out of a driveway in front of him. He “threw the
bike hard” while trying to avoid a ditch. The motorcycle then “slid out” and “went
down”. T.22. Petitioner acknowledged bringing a lawsuit against the motorist but
denied claiming a reinjury to his back in this suit. T. 22.

Following the motorcycle accident Petitioner was seen in the Emergency Room at
Provena St. Mary’s Hospital, where personnel took a history of a “slide crash going
approximately fifty miles an hour”. Petitioner complained of pain in his right chest,
right leg, high thoracic area and lower back. He indicated he had undergone back surgery
in 1983 and in the fall of 2001. He was diagnosed with a right rib fracture and a right
clavicle fracture. A lumbar spine MRI demonstrated evidence of a grade 1
spondylolisthesis of L5 and S1 and instrumentation at L4-S1. RX 3.

Petitioner testified that he experienced a “small” increase in his lower back pain
after the motorcycle accident (T. 24) but his hospital records show he complained of
severe lower back pain-on April 16 and 18, 2002 and that he was discharged on April 19,
2002 with the understanding that he would follow up with Dr. Bernstein for his back. RX
3. He saw Dr. Leestma on April 22, 2002 and provided a history of the motorcycle
accident. The doctor noted that Petitioner had been hospitalized due to rib and clavicular
fractures as well as back pain. He started Petitioner on a new narcotic pain medication,
Tylox. PX 5. PX lat1l. On April 25, 2002 Petitioner complained of 1ib and collarbone
pain and told Dr. Leestma he was not able to tolerate the Tylox. The doctor told him to
" take Lortab and Oxycontin instead. PX 5. He also wrote a note indicating that Petitioner
was “unable to return to alternate work program due to back problem”. RX 1. His chart
reflects that this note was sent to Respondent’s safety representative by facsimile. RX 1.

8. Petitioner saw Dr. Bernstein on May 2, 2002. The doctor’s note of that date
reflects that Petitioner stated he had done “reasonably well” and had resumed working
following the 2001 fusion but that he had developed “severe worsening low back pain”
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after failing from his truck on March 2, 2002. The doctor also noted that Petitioner had
experienced “severe discomfort” since the work accident and that he had sustained rib
and clavicular fractures and had mildly aggravated his lower back in a motorcycle
accident two and a half weeks earlier. On examination, the doctor noted some diffuse
tenderness over the lumbar spine and negative straight leg raising. He obtained X-rays
and described them as showing a healed fusion along with mild degenerative changes.
He prescribed therapy and asked Petitioner to obtain the lumbar spine MRI that had been
taken at the hospital. PX 8. Petitioner attended therapy between May 7 and June 5, 2002
but reported no improvement in his back pain during that time. PX 8.

9. Petitioner returned to Dr. Diveris on May 16, 2002 and the doctor described
him as virtually symptom-free following the subacromial injection. The doctor did not
recommend any additional shoulder treatment. PX 6. RX 5.

10. Petitioner brought his cervical, thoracic and lumbar spine MRI scans of mid-
April 2002 (PX 8) to Dr. Bernstein on June 6, 2002 and complained of pain in his neck,
mid-back and lower back. The doctor described the lower back pain as Petitioner’s
“chief complaint”. He interpreted the lumbar spine scan as showing diffuse degenerative
changes and recommended a trial of epidural injections. PX 8. T. 23. Petitioner testified
that he subsequently underwent three injections, a myelogram and an EMG at Dr.
Bernstein’s recommendation. T. 23. He further testified that following these tests Dr.
Bernstein prescribed a discogram but that he never underwent this procedure due to lack
of authorization. T. 25-26, 28. Dr. Bernstein testified that he last saw Petitioner on
November 15, 2002 and that Petitioner complained of chronic low back pain along with
severe right groin and hip pain at that time. He opined that Petitioner was unable to
resume his regular driving duties as of that visit and testified that he told Petitioner to
obtain a second opinion from Dr. Ronald Pawl, a neurosurgeon and pain specialist. PX 2

at 8.

11. At Respondent’s request, Petitioner was examined by Dr. Mark Levin on
June 6, 2002. T.24. Dr. Levin’s report of the same date reflects that Petitioner provided
a history of his 2001 fusion, work fall and subsequent care. Dr. Levin also noted that
Petitioner had undergone back surgery in 1984 and right shoulder surgeries in 1998 and
2000 and that he had been involved in a motorcycle accident a couple of weeks before
seeing Dr. Bernstein on May 2, 2002. Petitioner complained of mid to low back pain,
numbness and tingling in both buttocks, pain radiating to both legs and difficulty
walking. On examination, Dr. Levin noted a markedly antalgic gait, pain in the scapulae
and entire thoracic and lumbar spine. He described inconsistent sensation “with multiple
testing”. Lumbar spine X-rays showed intact hardware and a fusion mass. He reviewed
spinal MRI scans as well as records from various providers. He described Petitioner’s
complaints as disproportionate and questioned how Petitioner could have been operating
a motorcycle while experiencing severe back pain. He found Petitioner capable of
performing transitional duties as a supervisory assistant and recommended a functional
capacity evaluation. RX 4.
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12. On September 20, 2002 Petitioner returned to Dr. Diveris due to right
shoulder pain and swelling. On examination, the doctor noted a markedly diminished
range of shoulder motion. He administered a second subacromial injection and
prescribed therapy. PX 7.

13. On October 8, 2002, after reviewing additional records, Dr. Levin issued a
second report. He noted that Dr. Bernstein had described the September 9, 2002
myelogram as a “benign study” and that he had then recommended a discogram and
EMG. Dr. Levin described the myelogram and post-myelogram CT scan as showing no.
evidence of nerve impingement. He agreed that Petitioner should undergo an EMG but
did not feel a discogram was warranted. He again recommended a functional capacity
evaluation. RX 4.

14. At Respondent’s request, Petitioner underwent another Section 12
examination on December 19, 2002. The Commission notes that this examination was
conducted by Dr. Marc Levin and that this is a different Dr. Levin than the physician who
examined Petitioner on June 6, 2002. Petitioner provided a history of his prior fusion and
his work and motorcycle accidents. He complained of severe lower back, right groin and
radiating right leg pain and indicated he had obtained no relief from epidural injections or
narcotic pain medication. Dr. Levin described Petitioner’s gait as “very abnormal” and
“almost pathologic™. He noted normal motor and sensory examinations and positive
straight leg raising bilaterally, right greater than left. He interpreted the MRI as showing
an intact fusion, spondylolisthesis and degenerative discs at L5-S1. He recommended
that Petitioner see Dr. Ronald Pawl at Lake Forest Hospital and that he undergo a
psychological evaluation, including MMPI testing. He also indicated that it might be
necessary to proceed with a discogram “at the L2 and L3 discs, two spaces above his
fusion . . . in the long run”. He doubted that Petitioner could return to work. He
expressed concern as to how Petitioner could have been riding 2 motorcycle in April
2002 and stated that he had no doubt the motorcycle accident “quite aggravated
[Petitioner’s] lower back and leg condition”. RX 4A.

15. Petitioner testified that Respondent’s nurse case manager recommended that
he see Dr. Paw! but that he never saw this physician due to the distance between his home
and the doctor’s office in Lake Forest, llinois. T. 25-26. Eventually, he saw Dr. Stanos
at the Rehabilitation Institute, again at the direction of the nurse case manager. T. 26.

Dr. Stanos’ report of April 18, 2003 reflects that he is director of the Chronic Pain Care
Center at the Institute. His report also reflects that he felt Petitioner “would not benefit
from an interdisciplinary chronic pain management program until all surgical options
have been exhausted”. PX 9.

16. Petitioner continued seeing Dr. Leestma in early 2003. The doctor’s notes
from this period reflect that Petitioner complained of chronic back pain during this time
and that he was wearing a brace on April 22, 2003. The doctor’s note of April 22, 2003
reflects a diagnosis of “failed back syndrome” and a recommendation of surgery. PX 5.
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On April 28, 2003 Petitioner underwent a functional capacity evaluation at llliana
Surgery & Medical Center. The evaluator described the results as invalid and stated that
Petitioner “failed 15 out of 28 objective validity criteria”. He also noted positive
Waddell signs. He stated that the evaluation showed Petitioner to be functioning at a
minimal level but, due to the inconsistencies, opined that Petitioner was in fact “capable
of functioning at a higher work category than he demonstrated”. He noted that Petitioner
exhibited a decreased stride length and right “foot drop” while walking on a treadmill but
that these symptoms disappeared after he got off the treadmill and began relying on a
cane. PX 5.

On May 15, 2003 Dr. Leestma referred Petitioner to Dr. Rifai, a neurosurgeon, for
evaluation of his chronic lower back pain. PX 5. Dr. Rifai examined Petitioner on June
5, 2003 and noted an abnormal gait, decreased range of motion in the cervical and lumbar
spine and negative straight leg raising bilaterally. He reviewed Petitioner’s lumbar spine
MRI and recommended that he undergo a trial dose of an intrathecal morphine pump. He
saw “no indication for open surgery”. PX 10. After the trial proved to be successful, he
implanted an intrathecal morphine pump at Methodist Hospital on July 11, 2003. PX 10.
On August 19, 2003 Dr. Leestma issued a report in which he acknowledged receipt of the
functional capacity evaluation and opined that Petitioner remained disabled due to his
chronic pain condition. He also noted that Petitioner had reported improvement after
undergoing implantation of the morphine pump. PX 5. He continued to prescribe Lortab
and Vicodin thereafter. PX 5. Petitioner testified that he regularly took four 40-
milligram doses of Oxycontin per day before obtaining the implant and that he no longer
took this medication afterward. He also testified that he has to have the implant serviced
every eight to ten weeks. T. 29-30. He had undergone right shoulder surgery by Dr.
Thoma on April 2, 2004, three days before the 19(b) hearing, and was occasionally taking
Lortab for ﬂare»ups of back pain. T. 34. He denied being involved in any accidents other
than the motorcycle accident since March 2, 2002, T. 36.

At his deposition, taken on August 19, 2003, Dr. Leestma opined that, given
Petitioner’s prior fusion, the motorcycle accident complicated and added to Petitioner’s
back pain. When asked whether the motorcycle accident was sufficiently traumatic to
remove the work injury from the equation, he indicated that it “certainly won’t remove it”
and that it was “additive” in nature. PX 1 at 14-15. He also testified that he had not
released Petitioner to gainful employment since the work accident. PX 1 at 17,

Under cross-examination, Dr. Leestma reviewed records from Provena St.
Mary’s. While he acknowledged that these records showed severe low back pain to be a
significant reason for Petitioner’s April 2002 hospitalization he saw no objective
evidence that the motorcycle accident had permanently injured Petitioner’s back. PX 1 at
24. He viewed both the work and the motorcycle accidents as having aggravated
Petitioner’s back condition and indicated that Petitioner’s level of pain following both
incidents implied that the aggravations were permanent rather than temporary in nature.
PX 1 at 25. In light of the fact that he did not record complaints of lower back pain
between March 28 and April 22, 2002 he agreed that Petitioner’s back condition
worsened after the motorcycle accident, PX 1 at 27.
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On redirect, Dr. Leestma indicated that Petitioner’s low back pain was a
Jongstanding complaint. He did not view his notes of March 28-April 22, 2002 as
reflecting that this pain had resolved. Rather, he viewed them as showing that he was
focusing on other, more acute complaints. PX 1 at 29. He opined that Petitioner’s
current low back condition stemmed from multiple causes, including the work accident.
He did not view the role of the work accident as insignificant. PX 1 at 29-30.

, 17. At his deposition, taken on January 21, 2004, Dr. Bemstein opined that the
work accident was responsible for the lower back pain for which he saw Petitioner on
May 2,2002. PX 2 at 10.

Under cross-examination, Dr. Bernstein acknowledged that he did not see
Petitioner between November 2001 and the work accident. He noted that Dr. Leestma
recorded a complaint of lumbar pain on April 8, 2002 but mentioned only thoracic and
shoulder pain three days later. PX 2 at 13, 16-17. In his view, Petitioner’s Aprii 2002
hospitalization was due to multiple injuries, including trauma to the lower back. He
acknowlédged that it would be unusual for a clavicular fracture alone to require a four-
day hospital stay. PX 2 at 21-22. He admitted that Petitioner’s objective studies
(specifically, the lumbar spine, pelvic and hip X-rays and EMG) were negative and that
he was unable to explain some of the severe complaints that Petitioner had voiced at his
last visit on November 15, 2002. PX 2 at 23-25. He had recommended that Petitioner
seek a second opinion. PX 2 at 24.

On redirect, Dr. Bernstein indicated that nothing in Dr. Leestma’s or the hospital
records caused him to change his opinion that the work accident aggravated Petitioner’s
lumbar spine condition. PX 2 at 25-26.

The Commission notes that Dr. Bernstein was recertified in orthopedic surgery in
2003 and that he has published numerous articles concerning spinal surgery.

18. In conformance with the Circuit Court’s remand directives, and noting that
the records (in evidence) following the work accident do not reflect any complaints of
shoulder pain untit March 28, 2002, the Commission finds that Petitioner failed to prove
a causal connection between his undisputed work accident of March 2, 2002 and his right
shoulder condition of ill-being.

In conformance with the remand directives, and in reliance on Vogel, the
Commission finds that Petitioner established a causal connection between his undisputed
work accident of March 2, 2002 and his lumbar spine condition of ill-being and that the
intervening motorcycle accident of April 14, 2002 did not sever the chain of causation.
As the Circuit Court noted, Petitioner’s treating physicians viewed the work accident as
one of several factors contributing to the lower spine condition and neither of
Respondent’s examiners discounted the work accident.

Consistent with the foregoing, and based on the parties’ stipulation (Arb Exh 1),
the Commission finds that Petitioner was temporarily totally disabled from March 3,
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2002 through March 11, 2002 and from March 23, 2002 through April 11,2002, a period
of four weeks. In reliance on Petitioner’s testimony and treatment records, along with
Dr. Marc Levin’s report (RX 4A), the Commission finds that Petitioner was also
temporarily totally disabled from April 12, 2002 through August 19, 2003, a period of 70
5/7 weeks. In the Commission’s view, Dr. Leestma’s note of April 8, 2002 (reflecting
lumbar spine complaints), along with his testimony that he never released Petitioner to
full duty, show that Petitioner was still experiencing back pain shortly before the
motorcycle accident and support an award after April 11, 2002. Respondent’s witness,
Chris Dimopolous, testified that Respondent could have accommodated Dr. Diveris’
April 11, 2002 restrictions but these restrictions pertained only to Petitioner’s right
shoulder condition. The Commission acknowledges the inconsistency between
Petitioner’s complaints and his motorcycle usage on April 14, 2002 but does not view
this usage as defeating Petitioner’s claim for ongoing benefits. The Commission notes
the results of the functional capacity evaluation and declines to award temporary total
disability benefits after August 19, 2003, the date of Dr. Leestma’s report and evidence
deposition. The Commission places little weight on Dr. Leestma’s written opinion that
Petitioner remained totally disabled despite the invalid evaluation. PX 5. The
Commission also notes that Dr. Rifai saw no need for surgery when he examined
Petitioner on June 5, 2003. PX 10. In accordance with the parties’ stipulations (Arb Exh
1), Respondent is entitled to credit for the $54,479.63 in benefits it paid prior to
arbitration.

Consistent with the remand directives and the foregoing analysis, the Commission
further finds that Petitioner is entitled to reasonable and necessary medical expenses in
the amount of $1,898.76. These expenses include various prescription costs and costs
associated with the morphine pump. PX 12. The Commission relies on Dr. Rifai’s
records and the testimony of Petitioner and Dr. Leestma in awarding these expenses.
While several physicians questioned the veracity of Petitioner’s complaints, Petitioner
indicated that the morphine pump permitted him to discontinue taking oral narcotic
medication and improved his function.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $834.48 (based on the stipulated average weekly wage of ,
$1,251.72, Arb Exh 1) per week from March 3, 2002 through March 11, 2002 and from
March 23, 2002 through August 19, 2003, a total of 74 5/7 weeks, that being the period
of temporary total disability under Section 19(b) of the Act, with Respondent receiving
credit for the $54,479.63 in benefits it paid prior to arbitration. Arb Exh 1.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $1,898.76 in reasonable and necessary medical expenses pursuant to
Section 8(a) of the Act and PX 12.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to
Petitioner interest under Section 19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall
have credit for all amounts paid, if any, to or on behalf of Petitioner on account of said
accidental injury.

IT IS FURTHER ORDERED BY THE COMMISSION that this case is remanded
to the Arbitrator for further proceedings consistent with this Decision, but only after the
later of the expiration of the time for filing a written request for Summons to the Circuit
Court without the filing of such a written request or the time of completion of any judicial
proceedings, if such a written request has been filed.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed
at the sum of $9,900.00. The probable cost of the record to be filed as return to
Summons is the sum of $35.00, payable to the Illinois Workers” Compensation
Commission in the form of cash, check or money order therefor and deposited with the
Office of the Secretary of the Commission.

PATED: ceg 7 2008

MCM:bjg
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

ABF FREIGHT SYSTEMS, INC.,
Plaintiff,

VS,

RONALD CONKLIN ANB THE ILLINOIS

WQRKERS COMPENSATION COMNIISSION .

‘Defendant.

ORDER

i i i W L L N S

Case No. 08 L 50243
05 L. 50373

Calendar 3

Judge Gardner

- After a careful review of the record and unigue circumstances of this case, the

Court finds that the decision of the Commission pursuant to the remand order of the

Circuit Court is nbfagainst the manifest weight of the evidence,

THEREFORE IT IS HEREBY ORDERED THAT: THE I)IJCISION OF THE
COMMISSION PURSUANT TO THE CIRCUIT COURT REMAND ORDER IS

CONFIRMED

ENTER:

- JUDGE SHELDON GARDNER

ENTERED
JUDGE SHELDON GARDNER- 1506

- UCr 23 2008

DORCTHY BROWN
GLERK OF THE CERGUIT GOURT
'¥ K C UNTY, IL

DE?UTY C‘

e
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IN THE APPELIL:AT% COUR’I‘ OF ILLINOLIS
' ‘ FIRST JUDICIAL DISTRICT
- WORKERS' COMPENSATION COMMISSION DIVISTION

ABF FREIGHT SYSTEMS, INC., APPEAL FROM THE CIRCUIT
. R : "COURT " OF .COOK - COUNTY °
: Appellant, - - : -
R o Nos. 05 L 50373 and

V. 08 L 50243 (Consolidated)

TLLINCIS WORKERS' '
i COMPENSATION COWISSION et
al.. '

HONORABLE
(RONALD CONKLIN,

RITA NOVAK and
SHELDON ' GARDNER),
JUDGES PRESIDING.

Appellee) .

ORDER _

ABF Frelght Systems, Iné-"(AﬁF} appeals‘frdm an order of
‘uthe cmrcult court whlch confirmed . a deczslon of the IlllﬂOls‘
] Workers' Compensatlon Comm15510n (Commxsszon) awardlng the"
claimant, ‘Ronald Conklinqw‘vbénéfits " under the Wcrkeﬁs‘
"Comp@nsatlon Act (Act) (820 ILCS 305/1 et 'seq. (West 2002)). For
| the reasons which foliow, we affirm and remand the matter back to
‘the.Commiséion For further proceedings.

.The'foliowing factual fecitation is taken from the evidencé,
7presented at” the arbltratlon hearlng conducteé on April 5, 2004.

The clalmant worked for ABF as an over-— the road truck érlvar




"‘,No‘. 1- dé ‘307&'&»}0%‘ _
51nce Octob@r 9, 1989' Prlor to th@ ‘work: 1njuzy on March 2,
2002, the clalmant had a history of treatment for pxoblems w1th
- hlS lower back and rlght shoulder Spec1f&cally, he underwent
: lumbar splnal surgery in 1984 a rmght rotator cuff repalr in
' lDecember 1988, a secomd surgery on hls rmght shoulder in October.
‘fZQOO and‘a secon& 1umbar splnal surgexy in September 2001
‘Prlor to the most recent 1umbar surg@ry in 200i . Avi
"Bernstein dlagnosed a SpODleOllSth@SlS ‘and - savere dag@neratlve
']'dxsc dlsease,fand he performed a lamlnectomy and £u51on, with
"1nstrumentatlon placement on Septemb@r 4 2001 At hls evzdence
fdep081tlon,‘Dr Bernst@mn testlfled that the surgery produced an
..“excellent result. Accoxding to Dr. Bernsteln,.x rays taken on
November 26, 2001 showed that the fu51on was almost healed, and |
Lhe claimant was able to xeturn to work, as long as he av01de&
1oadlng and unloadlng for three months.
The clalmant resumed his regular drlvmng duties on December

‘ __4, 2001, and contlnued treatment with his famlly phy51C1an, Dr

“Erlc--Leestma Dr. L@estma monltored the claimant’s pain

N medlcatlon and performed some minor adgustments to his upper and
‘fmiddle back. Dr. Leestma conflrmed that he saw the clalmant
‘-severai timeg from December 2001 through February 2002 and that
Jhe did not .specifically treat the.claimant’s-lower back during‘
that time. | |

Durlng'a trip for ABF On March 2, 2002 the clalmant cllmbedl

onto-the ‘hood  of h;s truck in order to remove ice from the




No. 1408w3074wé' | | ‘
windsﬁiéié wiper blades. As he wasldescendihg, he hit a xailland*‘
fell about six-:feet to the grbuna;‘ 1anding' on his ‘back and -
- buttodkS} ‘Aft@r‘h@ fell, the claimant experiénced péiﬁ_in his =
neék,*backé'and right shduider,;buﬁ‘waé_aﬁia to'&rive“séverél j
.houfé_ to return 5ome. ‘ Thé claimant immediately_ﬁﬁﬂﬁ;:?q.the;
emergénéy{ room . at  St.' Margaret - Merdy: Hospital;l where he3
ébmplained'of severe pain in his'lqw 5aék, as well as pain infhisl

" neck, midwback. and pelvis The claimant iﬁfdrmed; hospital

fpexsonnel that he haé umdergone back surg@ry flve months earllerr ”‘

*and 1umbar splne prays revealed ev1dence of the prevmous fuszon,f
. but no recent fractures ‘The clammant was dlagnosed ‘with acute;
'_cerﬁicai and 1umbosacra1‘strains and was given an injection of_
pain medication. ‘He aiso was instrﬁcted to remain off work for
-five‘déys'and ﬁo'féllow up:With'Dr.‘Leestma,

The claimant was off work for 10 days after the March 2,
'2062, accideht'unti; March 12, 2002, when he was»assigﬁed 1ighﬁ‘
~office duties in- accordande"with‘ ABF's "alternative work.
‘pfogrém.“"ﬁé continued pexformihg5thes§ duties unéillMarch 22,-

-‘.2002, when hé experienced Sigr%i‘ficant swelli:'ngj‘in his shoulder |
and was directed by an assistant manager to sStop workingf

When the claimant . saw Dr. Leestma on March 7, 2002, he

;describédq the circumstances. of his work-related accident and

' complained of pain in hls neck and lower back .Dr. Leestma

'pre5021bed a dlfferent paln medlcatlon than that Wthh. the 

clalmant had taken prev1ously Dr . Leestma saw the clalmant
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' three more tlmes durlng March 2002, adjustiﬁg‘his pain.medicatiéh
‘;on‘eachfoccaslon. 'Dr, Leestma. ultlmately ordered an MRI for the
o right .éhoulder' and:=referred~ the. clalmant ‘to Dr.- Dlverms,‘ an
:orthopedlc surgeon, for evaluatlon of his rlght shoulder
| - The clalmant ﬁlrst saw Dr DlV@rlS on April 4, 2002. . DuxinQ
“that visit, he provmded a wrltten account of hls workwrelated“
‘a001dent and 1ndlcated that he was experienc1ng neck and lower-
;back paln in addltlon to Lhe pa1n in his righé éhdﬁld@:,_,Dr.
 D;ver1s admlnlstered a subacromlal injection,to‘xeduge swell%ng_‘f
i‘amcii'infil.at;«al'nei,i;'::'Lon in‘the"claimant}s rigﬁt:shouidér.,IOm.AQril 11,
'2002; Dr. Diveris released the claimant torperformlrestriéted7
. work dutfciﬂvolving‘}ifting no. more than’lo pounds with his right
Carm. |
The clamant continuéd to experieﬁce 1owerwback pain.from‘ﬁhé

| dat@ of the employment accmdent on. March 2 2062 until early

'  apr1l 2@024 On April 8 and april 11, 2002, the clalmant saw Dr.

Leestma, whq manipulated his_ﬁpper,back,  On Apr;l Sth, the
i'diaimant'advised DrJ‘Leestma:that‘the injection administered by
‘Dr.‘Diveris had_hélped higs . right shoulder, but he.was still
éxperienéing'lowerwback pain. On April 11,,200é, Dr. Leestma
referred the claimant to Dr. Bernstein for further treatment of
his low~back condltlon

Uporn IQCElVng the work release 1ssued by Dr. Diverisf_ABF
contacted the claimant on .April 12, 2002, to arrange for his

return tq-regtrictéd work duties.. However, the,claimant‘&eclined
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to‘retuinlto wak,-citiﬁg‘aS‘gropndS‘the fact that Dr. Leestma
had‘ﬁot éiVeﬁ him a medical reiease and fhat'he did not believé
' he'shdu1d:be;&riving £o and. from work due to the painrmedicatiqn
‘he was taklng | ' |
On Aprll 14 2002 tHe claimant retrleved a full _gize Harley

'Dav1dson motorcycle that had peen leased to a customer through
" the motorcycle rentai busznass he Uperated with his w1fa On - the

 return trlp, the clalmant was riding the motorcycle on. a hmghway

~and travelmng at apprOXLmately 50 mlies per - hour when another

.drivér bulledﬂoﬁt3in front'of'him. The claimant-swerved quickly

'.to av01d a colllslon, but the motorcycle Slld out from under him.
| Follow1ng the motorcycle accident, the claimant was taken to
.'the emergency' rOOm ‘at Provena St. Mary’s Hospital, where he
:chQiéinéd of péin.in his‘right'ch@st{ right leg,  high thoracic
'area, and lower back. - He was diagnosed with a right rib fraqtﬁre
and é‘right clavicle fracture. A lumbar spine MRIademonstrated
‘evidence of a ‘grade-~l Spondyioliéthesis of Lb énd‘.Sl and
instrumentation at L4-Sl. |

Though tﬁe‘claimant téstified that he experienced a "small®

' increase in his lower-back pain aftexr ﬁhe motorcycle. accident,
" the hospital records reflect that he complained of severe lower—
‘pack pain on April 16 and April 18, 2002, and that he was
idiééharged on April l9{ 2002, with thé understanding that he
" would follow up thh-Dr. Bernsteln for treatment of his back.

The claamant saw Dr. Leestma on Aprll 22,2002, and
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'idescrlbed. ﬂhe 01rcumstances of the motorcycl@ 3301dent  LDr;
Leestma noted that the c}almant had been hospitalized due to r1b 
and’ claV1c1e fractures, as: well as back paln,‘and prescrabed paln‘f
medlcatlon‘ _ When the clalmant ‘returned three’ days later Drf
';Leestma altered hms pain m@dlcatlon and spQC1£1cally noted that
‘he was "unable to return to alternat@'work.program-&ue to back
problem. ® B
.BasedTOn Dr..Leesﬁﬁa’s April.ll, 2002‘ré;ommehdation; ﬁha
" ¢laimant saw Dr Bernstein on’ May 2l 2002, ‘bﬁring.that'viéit, [f
Dr. Bernstein noted . that the claimant had done "reasonably well“
'.and had resumed worklng after the September 2001 iumbar fu31on
‘but had developed '"severe worsenlng 1ow back paln" after falling

‘from his truck‘on March 2,.2002. Dr.'Bernsteln also noted that

”the cialmant had experlenced "severe dlscomfort" 91nce ‘the work -

’acc;dent and that he had sustained rib and clavzcle fractures and‘
mlldly aggravated his lower back in the subsequent motorcycle
'ac01dent} Dr. Bernstein noted some diffuse tenderness over the
' 1umbar spine and negative stralght leg raising,3and he pxescribed 
‘physical therapy. Thoughithe.cléimant-attended physical therapy
between May 7 and June 5, 2002, he reported.no improvement in his
back pain during that time. |

| On May 16, 2002 thé claimant returned to Dr. Divexis,‘who
Jdescrmbed his rlght shoulder as v1rtually symptom—free following
the subacrom&al- injection in. Aprll 'Dr. Dlverls> did not‘

‘-recommend any addltlonai treatment for the cialmant s .rlght
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shoulder | |
Durlng‘ a ‘VlSlt w1tb. Dr - Befnst@ih.'on..June 6, 2002, the

 f‘c1a1mant complalned of pain in his neck midrback,‘and-lbwér

;back. Accordlng to:Dr; Bernsteln, the lower-back paih was‘the."

,ciaiﬁant’é'“chlef complalnt -fbr. Bernsﬁein reﬁiewed'ﬁhe MRT -
‘scans o£ the clalmant ] cervxcal ‘thbracié}'anﬁ lumbér'spineh
taken in mld Aprll 2002 _and 1nterpreted the lumbar spxne scan as,
1show1ng dlffuse degeneratlve changes and recommended a trial of 
-epldural ster01d 1njectlons The clalmant subsequently underwent
three suchA 1nject10ns,—‘as well as a myelogram, and an‘-EMG.'
. Followxng this treatment and testlng, br. Berﬁstein prascribed a

dlscogram, but the clalmant did not schedule thls proceduxe
| because it had not been authorized by ARF's workers compensatlon
‘-1nsuranca prov1der o |
. Dr Bernsteln prepared a written report on November 3, 2002,
in whlch he stated that the claimant’s symptoms of 1ow~back pain
 d1rect1y resulted from the work related injury on March 2, 2002.
"“Dr. Bernsteln‘ further stated that, although the subsequent“‘
motorcycle aCC1dent "may have served as an aggravatlng factor 1t_.
'aﬁpears to be a“"temporary aggravation and not materially
significant."

| Thé claimant last saw Dr. Bernstein on November 15, 2002.
During that visit, the claimant'complained of chronic low-back
pain,,éioﬁg.With severe'painzin the right gxoin and hip;& Dr.

' Betnétéin’o@ined that, ag of -that date, the claimant was ﬂnablé
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‘to resume hms regular dr1v1ng dutles, nd he recommended that fhe‘

claimant obtain a sacond OplnlOn from a - neurosurgeon and paln
‘spa01ailst. .
B The‘claimant returned to br; Diveris on September 20, 2002,

‘,complalnlng of paxn "and swelllng in hls rlght shoulder ‘ Upoﬁ

yexamlnatlon,‘Dr. Diveris npted a markedly diminished range of .

shoulder motlon, and. he administered, a .second subacrémial
7‘1njectlon and prescrzbed phyglaal therapy | | | ‘.
At ABF’s request the clalmant was examlned by Dr Maﬁk N.
 ‘Lev;n on -June ‘6,  2002. 'In  his wr;tten _report 'bf'.that
 examinat1on, ‘Dr. Mark ‘N. Levin stated  that ‘the claimant

complained of mid- to low~-back pain, numbness and tingling in

‘both buttocks,-‘pain radiating to both legs, 'aﬁd ~diffieculty .

- walking. Aﬁter cdnducting a phySiCal examination, Dr. Mark .
CLevin noted that the clalmant had a markedly antalglc gait and

pain. in. the scapulae and entire thoraC1c and lumbar splne Di.

Mark N. Levin described 1ncon51stent results of multlple Sensory

‘examinations. Upon‘review of the claimaht's_pxior diagnostic‘and

‘treatment records, Dr. Mark N. Levin stated that he believed the

claimant*s‘subjactiVe complaints  were disproportionate to the
obiective flndlngs and consistent with symptom magnlfzcatlon .In

addition, Dr. Mark N. Lev1n questioned how the clalmaﬂt could

have operated a motor0ycle on April 14, 2002, Whlle experlenc1ng,

VSevere back pain.. Dr. Mark N. Levin further stated that he

' believed the .claimant Was capable of performlng' transxtlonal
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duties as ‘a superv1sory a581stant,- and. he -récomménded a -
.£unct10nai capacity evaluatlon (FCE) wmth valxdlty measmrement

Aftex revmew1ng addltzonal “treatment xecords 'and. test‘
r@sults, Dr. Mazk N. L@vxn prepared a second wrltten report, 1n'-
whlch he noted that’ the dlagnostzc tests showed no ev1dence of
- nerve ‘1mp1ngement. i br. Mark ‘N,.:L8V1ﬂ concurred in Dr..
Bernsteln s recommendatlon that the clalmant should undergo an
EMG Jbut he dzd not agree. that a. d@scogram was warranted Dr.
Mﬁrk N. Levxn agaln recommended an’ FCE thh valldlty measurement.“
‘Fxmally, Dr Mark N. Lev1n noted that the clalmant reporte& mild
'aggravatlon of his 1ower~back aondltlon, as. a result of ‘the
_ mQtorcycle accident. _
| H‘The claimant‘sdught afsecond opinion from Dr. Marc,A,'Levin
“on December 19, 2002. During this visit, the claimant éomp;l.aine;d
zéf pain'in the 1ow'back and in the right buttoék, hip and 1eg{
and he inéiéated. that he experienced little relief from the
epidural injectioms and pain medication. Upon examination, Dr.
Marc A. Levin deseribed the claimant’s gait as "very -abnormal”
and "almost:patholdgic}" Cbncluding that the,cl&imantlsufﬁered
fxom low-back pain and,1umbar.radiculopathy,.Dr. Marc -A. Levin
'iecommended that the claimant consult a comprehensive‘pain clinic
' and that he undergo a psychologlcal evaluataon, including an. MMPE
1test. Df. Marc A. Levin also indicated . that it mlght be
necessér?*to proceed with a discogram;‘and,he doubted‘that the

claimant could return to work. After expressing concern as.to
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”how the clalmant could have rzdden a motorcycle in April 2002,

- Dr. Marc A ‘Levin stated that he had no doubt that' the motorcycle

- ‘ acc1dent "quzte aggravated {the clalmant s} lower back and ‘leg

‘"condxtlon'"

on Aprll 28 - 2003, the clalmant underwent an FCE. | ACcording |
to the evaiuator the results of that test showed,the clalmant to
be functlonlng at a minimal - level "However,.due to certain
,mncon51sten01es, ‘the emaluator belleved that ‘the clalmant was
'"capable of functlonlng at & hlgh@r work Category than - he-
"demonstrated " _

. In May 2003, Dr Leestma referred the clalmant to Dr, leal,

a neyrosurgeon, for evaluation of his chronic 1owerwback pain.
Dr. leal examlned the claimant on June 5, 2003, and not@d an
'abnormal galt d@creaS@d range of . motion. in th@ cervacal and
*71umbar splne and negative strazght leg raising bliatera}ly He -
‘i:eviewed the claimant’s lumbar spine MRI and did th.flnd any
'iﬁdicétibn thaa‘surgery was required. Dx. Rifai-recommended_that
tbe clalmant undergo a trlal of an intvathecal morphine pump,,and
"after the crial proved to be successful, he implanted an
1ntrathecai morphine pump on July 11, 2003.

on August 19, 2003 Dr. Leestma issued a written -report in
‘which he expressed his opinion that, although the c&almant had
.ireported 1mprovement after the implantation of the morphlne pump,
‘"h@ remaln@d dlsabled due to his chronlc paln condltlon

At hls ev1dence depogition,  Dr. Leestma oplned that the

- 10
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ﬁotorcycle"accident‘ complicated and added to, the claimant’s
‘preexiéﬁing' babk pain. - When asked whether the rmotorcyéle
accident was gufficiently traumatic td xeﬁove the work_injury;
from thele@ﬁation, he-indicatedlthat it~“c§rtainly‘woﬁ't.remove.‘
it" and that it wa$ ﬁadditive* in nature. Dr.'Leestma fufther:‘
‘wsﬁatédAthaﬁitﬁe records docﬁmentiﬁg‘the ciaimant's hospital stay
‘::after ‘th@ motorcyclé raccident did not reflect any-,objegtive.

evidence that the‘métdfcyqle accident had‘pérmanéntly injured the
.élaimant's back. -ACQordinQ to. Dr. Leestma, - both ,the“wgrk'
;—accidentfon-March;2,.2002, aﬁd the'subsequent motorcycié!accideht-.
‘aggravated the claiﬁanﬁ}s:béck condition, and E@ opined that.the
¢laimant’s current low-back condition stemmed from multiple
éauSes; including the work accident.‘ Dr. Leestma also t@Stified -
'Jthaﬁ he had not réleased the ciaimaht to return to work since the
March 2, 2002, employment accident. .

Dr;'Bernstein‘tegtified-at his @videncéNdeposition tﬁat thé
”work»reiated accident was responsible for the lower-back pain for .
: which'he~saW‘the claimant on May 2, 2002: In Dr. Bernstein’s
" opinion, the'c1aiﬁént;é.§§fii 2002=baspitaliéatim3 was due’ to
-multipie;injuries, including trauma to the lower back.  Dr.
ﬁernstein further testified that nothing in thé'hospital-recordsf
. or in Dr. Leestma’s treatment notes cauged him to change his
opinibn that the‘work accident aggravated the claimant’s lumbar
spine condition,.

The parties stipulated that the claimant suStained'a work-

11
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‘ -frelated ac016ent on: March 2, 2002 thét his average weekly wage'

was sl, 251.72 and that ABF had paid a total of 554 479 63
' 1nczud1ng TTD beneflts and medlcal expenses. In addltlon,_the_
- clalmant presented. ev1dence of unpald. medlcal’ bllls totallng .
§1,898.76. L - | |
ﬁﬁon”‘coﬁsiderétioh"off ﬁhe,~@vidence"§iesented .andr th@‘
part&es 'stipulatibns, thé arbitrator‘found tbat.the_ciaimant
sustalned a work- xelated ac01dent on March 2, 2002l but that thé

‘clalmant 5 current COﬂdlthﬂ of 111 belng in hlS lowex back and;

'=‘-r1ght shoulder was not causally connected to that accmdent N

because it resulted from the Aprll 14, 2002, motorcycle a001dent
whiéh constituted an independent, 1nterven1ng: cause. gfter
fiﬁaing'that ABF had-pfeﬁibusly~paid a‘tqtal‘of $54;479.63las a
resﬁlt of tﬁe injury, includingltémporary total disability {(TTD) -
‘benefité' and.lnedical exﬁenses, the arbitrator fouﬁd. that‘ the
_ clalmant was not entltled to additional benefits’ under the Act.
The claimant sought review of the arbltrator S decigion

:before the Commlssmon In a unanlmous decision dated March 17,
2005, the Commission affirmed and adopted th@ flndlngs of . th@~
‘arbltrator

The claimant filed a petition for judicial review of the
'Commission’érdecision in the Circuit Court of Cook County. The
‘Clrcult court revexsed that portlon of - the CommlsSLOn s decmslon
‘flndlng that the condltaon of 111 -being in the clalmant’s lower

' back was not causally connected to his employment accident and

12
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remanded.the cause to ‘the Ccmm1551on for a dec131on regardlng the
‘plalntlff =] entltlement to further beneflts in connectlon with
-the 1njury co hlS 1ower back. The 01rCu1t court-conflrmed the
; Comm1551on s de0181on in all oth@r raspects B
| CABE flled a notlce of app@al challenglng the 01rcu1t court s
deCl51on, but the appeal was dismissed for lack ofujurlsdlctlon
‘.based; on the fact‘ that the circuit - court’s - order didr not.
"constxtute a final and appealable judgment
" On :emand‘ the Commigsion- found that = the = claimant had‘l
established a causal connection between the employment'accident.
adf‘March 2;.2062;.and ﬁhe current‘condition of illwbeing'in his
loﬁer back. In particular, the Commission determined ﬁhat‘the
‘claimant’s subsequent motoréycle accident on April 14, .2002, had
* né£ severed the chain of.causation stemming from the woxk injury.
Thié conclusion was  based on the opinions of the‘ claimant’s
‘ftreatlng phy5101ans, who stated that the work acc1dent wagz one of
‘several factors contrlbutlng Lo the claimant’ s lower—back
conéltlon, and . on the fact that ABF'S examlnex ha&.not dlscounted
'the employment ac01dent as a cause of the condition of ill- belng
in the claimant’'s lower back. Yet, the Commission found that the
claimant was no‘ionger'temporafily totally disabled after August
:19; 2003. The Commission also acknoﬁledged the iﬁconsistency
‘between the claimant’s physical complaints and his motorcycle
fusége on April 1i4, 2002}‘but gspecifically found that such usage

- did not defeat his claim for ongoing benefits. .

13
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Based on the gvidence presented and the stlpulatlons of the

-partles, the Commission found that the claimant was entltled to
D beneflts'fox a per;od of 74 5/7 weeks, representlng the
o periods of‘March 3, 2002-thfough March 11,.2002, andxMargh‘ZB,
2002 througb. August 19, 2003. The: Commissién awardéd. the

cialmant s1, 898 76 for reasonable and necassaxy m@dlcal expenses 2

and found'that ABF-was entitled to-a cr@dlt in the amount of

‘ ".$54 479,63 for payments mad@ prior to. the arbmtratlon hearing.

Th@ Comm1581on also’ r@manded the cause for further proceedlngs

for a d@t@rminatiom. of a further amount of TTﬁ or permanerit

'ldisability benefits,pursuant te Thomas v. Indugtrial Commiséion,i"

78 T11.°2d 327, 399 N.E.2d 1322 (1980). ABF filed a petition for

Ljudidial review of the Commission’s decigion in the Circuit Court’
of Cook County. - The circuit court  confirmed thé.Commission’s
decmsaon on remand, and this appeal followed. _

On - appeal,  ABF argues that thea 01rcu1t couxt erred. in
getting aside the Commission’s original decision which found that

the motoxcycle accadent was an 1nterven1ng cause that broke the

causal . connectlon betwean the claimant's woxk injury and hls*

~current condition of ill~being. Where, as here, the trial court

reverses th@-Commission’s initial decision and the Commission

_ent@rs a new éecmsmon on remand, thls court mist decide whether

the Comm1331on s 1n1t1al decigion was proper. Vodel v. Endustrlal

- commisgion, 354 T1l. App. 3d 780, 785-86, 821 N.B.2d 807 (2003).

‘Whether a causal relationship exists between a claimant’s

14
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‘_employment and hlS condltlon of 111 belng ig a questlon ‘of fact

to be resolved by th@ Comm1551on ' Cert1 Serve, _Inc. V.

Egdustxxal Comm15510n,. 101 111, 26.'236, .244;' 461,‘N,E.23.‘954
~(1984). : ?actual determlnatlons ‘OE"the Commission will be

L bvérturned.only if they‘axe‘agalnst the manifest weight of the -

“evidence. Franklin v. igdﬂ&ﬁrial‘CommiSSion,’211‘Illw‘2& 272,

279, 811—N'E'2d-684 689 (2004). A findingﬂis contrary to the
'.manlfest welght of the ev1dence where the opposxte conclu910n 1sf
l;clearly apparent T@ska 7. Industrlal Cgmmassxon, 266 Ill App ,
-.3d 740,‘7&2; 640 N.E.2d 1 (1994). while courtsaqf-revzew are:

‘" reluctant to set aside 23 C0mmissionfs ‘decigion ‘on a fa#tual-

quéstioﬁ,‘ we will‘ not 'hesitate-'té do so Cwﬁ@r@- the clearly

,:ev1dent plaln and 1ndasputable welght of the evidence compels an

apparent, "09p051te‘conclu81on ‘Teska, 266 Ill‘ ApD. 3d at T42 .

‘Moreover, it is flrmly establlshed that the Comm1551on =3 flndlngs
must be based on the eV1dence introduced in the record. See Cock

County v. Tndustrial Commission, 68 I1l. 2d 24, 30, 368 N.E.2d

1292 (1977); Pacletti v. Industrial Commission, 279 Ill. 2pp. 3d
988, 999, 665 N.E.2d 507 (1996). R

| To obtain compensation under the Act, a claimant must show
 b§ a breponderanée of the evidence that he or she has suffered a
-.dlsablmng 1n3ury arising out of and in the course of his or her

employment. 820 ILCS 30R/2 (West 2004), ‘ stbro. Inc. v,

Tndustrial Commigsion , 207 'Tll. 24 193, 203, 797 N.E.24 665

i(2003). Thej“arising_outlofw'cgmponent-addresSe51the causa1:

15
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' connectmon between a wokarelated 1njury and the clalmant B

condition Of:lilbelng : Slsbro, 267 Ill 2d at 203;  Vogel, 354,‘

11k, App. 3d at 786. An. employment injury need not be the sole

'Jor przncmpal causa of the élsablllty as long ag it constltutes a
causatlve‘ faqtor in -the zesultlng con@ltlon of ill- belng
' 5isbr§,5207 Ili; 2d at 205; Vogel, 3543111.‘Apﬁ. 3d at 786.
in generél,‘every'natural consequence.that'flows from-an-t
1n3ury arlslng out of and “in the‘ course ‘of ‘a clalmant s.
employnierit lS comp@nsable unless an 1ndependent 1nt@rvenlng act‘
_breaks'the_causai connection between the work-related injury and
o an.eﬁSQing disability or injury, Vogel, 354 Ill. App;'Bd.at"TBQ;
‘mggkg, 266 I1l. App. 3d .at 742. An independent, intervening
: accidén;'is-one which‘breakéwth@ chain of causation between a
© work-related . injury and an. enéuing 'disability_ or ,injury;'

-.Intefnational Harvester Co. v. Industrial Commigsion, 46 Ill. 2d

238, 245, 263 N.E.2d 45 (1970); Teska, 266 Ill. 2pp. 3d at 742;
. Mendota Township-High_gchool v.'Ipdustrial Commigsion, 243 ili.
‘App. 3d B34, 836? 612 N.E.24 77‘(1993). A nonemployﬁenﬁ—relatéd
. factor which iz a contributing cause with the compensable injury
Cin-an eﬁsuinQ injury or disability, hoWever,‘does not constitute
an ihtervening_cause sufficient to break the causal connection
‘betweeﬁ‘the empldyment and'the claimant’s condition of ill-being.

International Harvester Co

., 46 T11. 24 at 247; Teska, 266 Ill.
App. 3d at 742; Mendota Township High School, 243 Ill. aApp. 34 at

837. It“is.irraleﬁant‘thatJothér inciden;s,_whethe;'or'not they
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. are work~teiated,‘may have aggravatéd the-claimant’s_condition.; :ﬁ_

Vogel, 354 111. app. 3d at 786; Laslev Construction Co. V.

Industrial Commission, 274 Ili: App. 3@ 890, 893, 655 x.m.zd-s-
'(19951.  Thus,“whé:efthe claimant s condifibﬁ.is weak@nédtby"an
'gemploymeﬁtr iﬁjaryy 'a 'SubseQﬁ@nt*:agcident' that‘.aégravétes the

. condition does not break the'éausalAchain; -ng§i;'354'I11ﬁ App.

33 at 786. | “ |

In this-casah_the'evidance preSemiéd:at :he‘arbiﬁﬁatibn X

Lhéafing'ésﬁabliéhed.that, folloﬁing the empioymen? injury on

- March 2;”2002, thé'ciaimaﬁti@xp@riencéd‘pain‘in'hisulowéfrback

‘;éﬁd was stilllbéing'treafed for thatAcondiﬁion as‘of:Aprilllép

2002, .the daté on which he was involved in the motorcycle

“aceident. In ‘addition, poth Dr. Leestma aﬁd. Dr. Berngtein

testified” that theIWOkarelated‘injury aggravated the claimant’s

lumbaf"spinalrédﬁﬁition‘aﬂd constituted a causé of thHe current

'cﬁnditiam Qf'i11¥being in his low@r back; Moreover, all'of the

.doctozl_"'s who ‘eﬁcamined the claimant, including Dr. Mark N. Levin:,:

‘;ABF”S examiner, reported that the Fmoxk—related.'injuryi to ‘the'

.Claimant‘s ldwef‘back'had baen aggravat@ﬂ ﬁy the ﬁubsequent

‘.métoréYCle accident. - Thus, the undisputed medical evidence -

éstablished that the claimant}s lower-back cqndition resulting

frdm the March 2, 2002< work~relat@d,injury persiéted ags of ﬁid~

Abxil and that the motorcycle accident‘ﬁerély éxacerbated‘and

contributed to - the condition and symptoms resulting from the

;empioyment injﬁxy;‘ There was no evidencé'that.thé.nbtorcycle
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001dent changed the nature of tbs claimant’ s lower back 1njury,
;other than to: aggravate -itf and. ABF- presented. no @Vldence“
1nd1cat1ng that the employment injury did not play a ceusative
role 1n clalmant s-curxent condmtzon of lll“b@lng.- Based upon'
the. recor& before us, we. conclude that the Commxssmon 8 ormgxnal
'dEClSlOﬂ flndlng no causal relatlonshlp between tha claimant’s
:work 1njury and the condition of 111 ~being in hls lower back, is
: agalnst the manmfest weight of the evzdence
-In xeachlng thzs conclu51on, we flnd that ABF's rellance on

the decmsxons in Zion- Benton TOWﬂthD quh School Dlstrlct 126 v.

“;‘naustrlgl commission, 242 Til. app. 3d 109, 609 N.E.2d 974 .7
(1993),‘and‘Ditéla V. Indﬁstriai Commissign , 216 Ill.-App.‘3d
531, 576 N.E.2d 379W{1991y, is misplaced. . In both of those
'casés,‘the claimants héd returned t0.work for several mﬁnths and
) w@re-no longer réceiﬁing.subsﬁanfial tréatment for theiraigiﬁial
l'work injuries when the subsequent accidents oceurred. See

Zlon Benton Townshln HlGh School Dlstrlct 126 242 11l1. App. 3d

- at 114; Ditola, 216 Ill. App. 3d at §35. Here, unlike in Zion-
' Benton Township High School District 126 and Ditola, there ﬁas;no
' 01rcumstant1al ev1dence from Wthh. the Commission reasonabiy4
‘could have inferred that the claimant’s employment-related low-
-baék injury had been resolved and that.the,subsequent.motOECycle .
"aééident-constitgted,an indepeﬁdent, intervening'causelthat broke
“ﬁhe chatn of'causation stemning from the earlier.injury. 'Inl

'[partiCularQ;thé'record does not contain any evidence that the
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- ‘.clalmant s. lower-back condltlon had been resolvea or that he had‘

been released to return to full’ duty - at the time the motorcycle
accidéﬁt oCéurréd; - To the contrafy{ the record affirmatively-
eétabiished-thét the claimant was still. being treated fqr‘the‘
‘work related. injUry' to his lower‘ back when the umotorcycle "

'acc1dent occurxed and aggravat@d that condmtlon : Consequently,

we flnd Zlon Benton Townshlo quh ‘School District 126 and Ditola -

. to be factually dxstlngulshable and not controlllng here
| We next address ABF s assertion that the clalmant s work@rs
,"compensat;on beneflts should. have been reduced or suspenéed,_‘
f pursuant"tof séction; 19(d) cf the Acé,' baéed;.on, his alleged
injurious behavior. Specifically, ABF claims that the claimant’s
‘conduct in riding'a-moto:cycle‘1ong'distan0e and aﬁ high speed
while he was taking . pain medication‘ constituted injurious
behavior jﬁstif?iﬁg the deﬁial of benefits under the Act.

| 'Iﬁitialiy,‘we observe thét ABF’s‘argument'chuses primarily
on the fact that the first circuit c5urt decision, which reversed
"in part amé. remanded ' the cause for a determination of  the
wclaimanﬁ's entitlement to further benefits for his low-back
'éondition, @rroneﬁusly stated that the section 19(d} argument had
been waived because ABF failed to raise it before the Commission.
' While we agree that the circuit'court’s‘finding of waiver was
incorrect, we coﬁclude that the error is of no import where‘the
Commission, in ‘1ssu1ng its revised decision after remand

‘sp@c1flca11y found that the clalmant 8 motorcycle usage. dld not,
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defeat his’ciaim for Ongoiné‘benefité ané;where‘thaﬁ decision‘Was:"
'affirmed'by the circuit. court 5n7judicial‘:eview. | | _

‘Under-section 19(d) of the Act, the Commission may, in its
‘discretion, reduce or suspend the coﬁpeﬁéatibn'of~any émployeé;_

- who persmsts 1n injurious practmces tendlng to 1mper11 or. delay

‘recoveryJ‘uszo ILCS 305/19(&) (West.2004), Kezston@ Steel & wlxe e

Co T Igduqtrlal Comm;gglon, 72 Ili Zd 474 481 381 N E 2d 672.

© (1978); Global Products v. Workers’ Compensatlon Comm15510n 392

111. App. 3d 408, 412, 911 N.E.2d 1042 (2009). Because a
‘decision‘to suspend or reduce benefits‘under'sectioﬂ l9(d)lis
within. the discretion of the'Commissibn, we'will'overﬁurn ité
| decision only where the recoﬁd demdnstrates thatlthe.Coﬁmisgion ‘
abused its discretion. Global Prggucts,:392 Ill.lApp. 3d-at 412,
2n abuse of discretion occurs where no reasonable persoﬁ céuld
agree with the pOSltlon‘ adopted by the Commisgion. . | Global-

Products, 392 Ii1. App. 3d at 412; Certlfled Testing LV,

Industrial Commission, 367 Ii1l. App. 3d 938, 947, 856 N.E.2d 602

(2006).

| . Heére, both .Dr. Mark N. Levin. and Df. Marc A. Levin’
‘questioned how the‘qlaimant could have operated a motorcycle on
April 14, 2002, while eﬁperiencing‘severe-back pain, but neithex
doctor expressed the opinion that such conduct, in and of\itse}f,

wpuld haﬁe threatened or delayed his,récovery. Moreover, though '
-thé-ciaimant'declingd to return té light-duty work on April 12,

 ‘2002;rin part, because he did not believe he shouid_be driving to
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- and.ﬁromlwgrk due‘to_th@'paig.medication he was taking, thére is
| mb*&vi&énce:in thevrecord éStablishinq that aﬁy of the claimant’s
doctors had or@ere&‘him éo réfrain from riding,a'motorcycle while
'Onipain médiéatibn, Cénsiderihg the record preseﬁtéd,'wercanﬁot
. -say that the Coﬁmiésion abgsed its discretion in rejecting ABF's
‘ coﬁteﬁtion ,thaﬁ‘ the"61aimant ‘should  be disqualifiéd, Erom
receiviﬂg,adﬁiﬁion&l compensation based on his alleged iﬁjurious'
'.cpn@uct. |

.‘ Easedfﬁpohlhe.fqrégding ahalysis, we affirm thé judgment of
the cifdﬁit court, 1whicb< confixmed: the Commiséion's_ decision
‘aftér ?émané,‘aﬁd'reméﬂd the-tauge for further'proceedings.

Affirmed and remanded to the Commission.

HOFFMAN, J., with McCULLOUGH, P.J., and HUDSON, HOLDRIDGE,

and DONOVAN, Jdﬁ, concurring.

21




