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STATE OF ILLINOIS )

)
COUNTY OF Cook )
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
Ruth Lindquist, : Case# 06 WC 00113

Employee/Petitioner

V.

Metropolitar Water Reclamation District,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.
The matter was heard by the Honorable Gerald Jutila, arbitrator of the Commission, in the city of Chicago, on
October 31, 2006. After reviewing all of the evidence presented, the Asbitrator hereby makes findings on the

- disputed issues listed below, and attaches those findings to this document.
DISPUTED ISSUES

C. Did an sccident occur that arose out of and in the course of the petitioner's employment by the respondent?
F. Is the peitioner's present condition of ill-being causally related to the injury?

J. Were the medical services that were provided to petitioner reasonable and necessary?
K. Whst uniount of compensation is due for temporary total disability?
L. [E What is the nature and extent of the injury?

{CArbDec 12/04 100 W. Randolph Strzet $#8-200 Chicago, IL 60601 312/814-6611  Tollfree 866/352-3033  Web site: www.iwce.il.gov
Downstate offices: Collsville 618/346-3450  Peoria 309/671-3019  Rocklford §15/987-7292  Springfield 217/785-7084



FiINDINGS

- On November 9, 2005 the respondent Metropolitan Water Reclamation District, was operating under
and subject to the provisions of the Act.

» On this date, an employee-employer relationship did exist between the petitioner and respondent.

On this date, the petitioner did not sustain injuries that arose out of and in the course of employment.

» Timely notice of this accident was given to the respondent.

+ In the year preceding the injury, the petitioner earned $54,006.186; the average weekly wage was $1,038.58.
= At the time of injury, the petitioner was 81 years of age, single with no children under 18.

+ Necessary medical services kave in part been provided by the respondent.

- To date, $11,335,12 has been paid by the respondent for TTD and/or maintenance benefits.

ORDER

+ Petitioner’s claim for compensation is denied.

RULES REGARDING APPEALS: Unless a party files a Perition for Review within 30 days after receipt of this decision,
and perfects a 1eview n aceordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest of Ef[;é % shall accrue from the

date listed below to the day before the date of payment; however, if an employee's appeal results in either no
change or a decrease in this award, interest shall not accrue.

@\Q/ January 24, 2007

GeratdD. Jutila, arbitrator Date
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State of Lilinois )
) SS
County of Cook )

Before the Illinois Workers’ Compensation Commission

Ruth Lindquist, )

Petitioner, ;
Vs. ; No. 06WC00113
Metroporitan Water Reclamation District, ;

Respondent. ;

RIDER TO ARBITRATION DECISION

FINDINGS OF FACT

The petitioner is employed by the respondent as an Account Clerk 11 at the respondent’s
main building on Erie Street, approximately one block west of Michigan Avenue in Chicago. The
majority of her work is sedentary and consists of considerable keyboarding. In addition, however,
she is also responsible for filing, ordering and placing supplies and the preparation of bank deposits
for the respondent of miscellaneous income the respondent receives including the presentation of
these reventes for deposit to the Chase Bank branch on Michigan Avenue one block south of Erie.
These deposits were iaken to Bank One two to three times a week by the petitioner.

At the time of the occurrence she was 61 years of age and had been employed by the
respondent for 13 years. She is a charming lady who testified fully and frankly regarding the
circurasiances of her injury. On November 9, 2005, while the petitioner was making one of these
trips to Chase Bank and while walking eastbound on Erie street, in a route that was totally
consistent with her intended destination, she stumbled, fell, and sustained serious injuries to both
Wrists.

Petitioner’s Exhibits 1, 2 and 3 are pictures of the site and area where the petitioner

stumibled and fell. The site in question is a combination city sidewalk and driveway for shipping



and receiving to the Crate & Barrel store on Michigan Avenue. The pictures portray and the

petition.) testified to an unnatural slope or dip in the sidewalk so as to make the driveway

dip or siope as portrayed in the pictures she fell forward, breaking her fall with her hands.

The emergency room records of that date for treatment rendered at Northwestern Memorial
Hospiral reflect a comminuted fracture of the left distal radins with distraction of the fracture
fraginiens and volar angulation of the distal fracture fragments and a similar fracture of the distal
right iad.us with distraction and volar angulation. Both areas of trauma demonstrate soft tissue
sweuling «nd both fraciures involve the articular surfaces. (See PX#4, page 16).

Tie emergency room physicians applied plaster casts from the wrist to just below each
armpit, ihen taking post reduction x-rays through the casts to demonstrate improvement in the
commined impacted nterarticular distal radial fractures. One x-ray view demonstrated resistant
dispiacement of one of the distal fracture fragments. (See PX#4, page 20).

g pennoner ien sought the services of Dr. John McClellan of Oak Lawn, lllinois. The
history given 1o the emergency room (i.e.) injured on concrete ramp and those given to Dr.
MeClellan the foliowing day, i.e., fell on incline, are consistent with the her testimony and the
piciares ¢f ine site in question.

. MeClelian originally recommended application of long plaster arm casts to just below
the elbow so as to attord some elbow flexion and surgery to the left wrist to apply an external
fixation device. On Ivovember 14, 2005 the comminuted interarticular fracture of the left distal
radius was surgically addressed for what was characterized by Dr. McClellan within his operative
report as a very comnditated left distal radius fracture. (See PX#5).

Two otfice visits later on December 1, 2005 new x-rays demonstrate that the articular right
distai radius fracture has titled anteriorly approximately 15 degrees so Dr. McClellan proceeded
with excernal fixation for the comminuted interarticular right distal radius fracture to address the

angulation of the petitioner’s dominant right hand and arm. (See PX#5).



The external fixator was removed from the left arm and wrist on December 16, 2005 and the
right arin external fixation device was removed on December 27, 2005 with the petitioner thereafter
undertaking physical therapy until her release for work effective March 6, 2005. (See PX#8 and 9).
Dr. M 2llan’s work release for March 6, 2006 is authored on February 27 at which time he
discharged the petitioner with the admonition to schedule a return visit if her symptoms persist or
increase.

{"w petitioner indeed returned to work as directed but scheduled a post discharge office visit
witn [y, deClellan on June 22, 2006 due to persistent symptoms. Dr. McClellan discussed with
her the woreased crnance of developing carpal tunnel syndrome and post traumatic arthritis,
especiaiy in the non-dominant left wrist which was the worse of the two fracture sites.

''e petitioner complains of stiffness, achiness, pain with weather change, tenderness,
weaknes: and an unwillingness to rely upon the strength of her hands as evidenced by a bicycle fall
whers s avoided the normal reflex of using her hands to break her fall, pulling them away and
landuig o0 her knee.

CONCLUSION OF LAW

Did an aciident occuy that arose out of and in the course of petitioner’s employment by the
resporaieiat?

Tue parties agrec that petitioner’s accident occurred in the course of her employment by the
respoident. However, respondent argues that petitioner is not entitled to compensation because her
injury diu not arise out of her employment. It argues that injuries occurring off of the employer’s
preduses e generaily not compensable unless (1) the employee’s presence was required in the
perionisance of his or her duties and (2) the employee is thereby exposed to a risk common to the
general puvlic but to a aegree greater than other persons, (emphasis added by the arbitrator).

Respondent cites Best Foods v, Industrial Commission 173, 1. Ap.3d 1066, (1993) and Hopkins v,

Industiia: Cominission, 196 111 App.3d 347 (1990) in support of its position that petitioner must

also show sie was exposed to a risk greater than that of the general public.



Pliticner argues that in order to recover she is only required to prove that the task she was
perianmig at die time of her injury was incidental to her employment. In support thereof she relies
on cerar ianguage found in Caterpiliar Tractor Company vs. Industrial Commission, 129 I1l. 24 52
(196%). The Supreme Court wrote in Caterpillar:

For an injury to “arise out of “the employment its origin must be in some

ri-k connected with, or incidental to, the employment so as to create a causal

cunnechon setween the employment and the accident injury. Typically, an

irjury arises out of one’s employment if, at the time of the occurrence, the

¢ployee was performing acts he was instructed to perform by his employer,

zcis which he had a common law or statutory duty to perform, or acts which the

©ployes mignt reasonably be expected to perform incident (sic) to his assigned

cuties. A risk is incidental to the employment where it belongs to or is connected

wiia wirat an employee has to do in fulfilling his duties. (At page 58 — citations

anaitted).

e then poinis W the very next paragraph of Caterpillar where the Hlinois Supreme Court
wrote: © - an erapioyee is exposed to a risk common to the general public to a greater degree than
other ve-vons, ihe scodental injury is also said to arise out of his employment,” (emphasis was
addedy, setitioner’s attomey). Therefore, petitioner argues there is no requirement that both tests
be satisiiad, rwder it is either/or.

¢ e arbitraior notes that imraediately after the above language, the Court qualified the
langue g relied on oy petitioner: “However, if the injury results from a hazard to which the
emuLe y i wowd heve been equally exposed apart from the employment, . . . it is not compensable.”

evioner avgues that there is no doubt that had she sustained the same trip and fall injury on
her erapiuyer’s iinediate premises where a similar defect was present as that which actually
oceasion lier fuil o the street there would have been no dispute as to accident. She contends it
woui U1 a mustake i law to confuse being sent out into the public with the requirement that an
ey~ deionsliae a risk increased beyond the general public’s risk.

PUAORGE wsG argues that her trip to the bank for the purpose of depositing receipts is

cleairy incidental o Ler employment. Therefore, the injury had its origins in the employment, and

there is 1w need te Gunonrsirate increased risk.  To rule otherwise, she argues, would create the



anomalo: s situation where employees injured on their company’s immediate premises are granted a
wider anu mnore fiberat spectrum of compensability than would employees who are sent into the
public wiy and sufies {from the same mechanics of injury. The arbitrator agrees that the activity
engaged in by petitioner at the time of her fall was clearly incidental to and required by her
employment. However, the arbitrator also concludes that the hazard that occasioned petitioner’s
fall is a risk common to the general public inasmuch as it occurred on a public sidewalk,

1he arbitrator also agrees with petitioner’s counsel that the application of the law as it exists
creates s aitomalous situation. However, the arbitrator is required to follow existing law even
wihe e Cusagrees with that law or the results that follow from the application of that law. The
arbitratos has also taoroughly reviewed the evidence in search of facts that would support a finding
that peditoner was exposed to a risk to a greater degree than the general public. He has found none.
And, pevi“ionet’s altorney has not pointed to any facts that tend to show petitioner was exposed to a
Tisk to & preater degree than the general public.

i1 e conclusion of this arbitrator that the respondent has correctly stated the law as it
apphies +- ihas {actual situation and that in order to recover the petitioner must also prove that she
was Zafosed to the nazard to a greater degree than the general public. Petitioner has failed to prove
a givaici isgree ol exposure to the hazard. Therefore, the arbitrator concludes that petitioner has
faiied o wrove that an accident cccurred that arose out of her employment by the respondent.

Regretfi."y, petitionet’s claim for compensation must be denied. All other issues are moot.
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8 IWCC 492; 2008 Ill. Wrk. Comp. LEXIS 634, *

RUTH LINDQUIST, PETITIONER, v. METROPOLITAN WATER RECLAMATION DISTRICT,
RESPONDENT.

No. 06WC 113
ILLINOIS WORKERS' COMPENSATION COMMISSION
STATE OF ILLINOIS, COUNTY OF COOK
8 IWCC 492; 2008 IIl. Wrk. Comp. LEXIS 634

May 22, 2008
CORE TERMS: wrist, driveway, street, fracture, bilateral, deposit, doctor, performing,
increased risk, walked, knee, curb, pain, dip, exposed, temporary total disability, right hand,
left hand, comminuted, accidental, stumbled, fixation, surgery, crossed, marked, route, purse,
trip, general public, compensable
JUDGES: Molly C. Mason; Paul W. Rink
OPINION: [*1]
CORRECTED DECISION AND OPINION ON REVIEW
petitioner appeals the Decision of Arbitrator Jutila finding that Petitioner failed to prove that her
accidental fall of November 9, 2005 arose out of her employment. The parties agree that the

fait occurred in the course of Petitioner's employment.

The issues on review are accident, causal connection, medical, temporary total disability and
permanency.

After considering the entire record, the Commission reverses the Decision of the Arbitrator and
finds that Petitioner's accidental fall of November 9, 2005 arose out of her employment, that
Petitioner established a causai connection between said accidental fall and her bilateral wrist
condition of ill-being, that Petitioner was temporarily totally disabled from November 10, 2005
through March 5, 2006, a period of 16 4/7 weeks, with Respondent receiving credit for the $
11,355.12 in benefits it paid prior to arbitration (Arb Exh 1}, that Petitioner is entitied to $
4,358.15 in reasonable and necessary medical expenses (PX 10), with Respondent receiving
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credit for any amounts paid toward said expenses prior to trial pursuant to the parties’
stipulation (Arb Exh 1) and that Petitioner is permanently {*¥2] partially disabled to the extent
of 35% use of her right hand and 35% use of her left hand under Section 8(e).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

1. Petitioner, a 61-year-old right-handed (T. 24) accounting clerk, testified that she has worked
for Respondent for thirteen years. T, 9. She previously worked as an accounting manager for
Concordia Bank for about twenty years. 7. 10-11.

2. Petitioner testified that most of her work at Respondent is clerical and sedentary in nature.
She performs keyboarding, filing, ordering, etc. She is also responsible for preparing deposit
slips for received checks and depositing those checks at Respondent’s bank on Michigan
Avenue, The bank is about 1 1/2 blocks away from Respondent's office on Erie Street. T. 14,
She testified that she regularly travels to the bank to make deposits two to three times per
week. T. 13.

3. On November 9, 2005, at about 3:00 PM (T. 23), Petitioner left Respondent's office and
headed toward the bank with the intention of depositing checks into Respondent’s account. She
walked east on Erie toward Michigan Avenue, crossed Erie mid-block (T. 36) and then stumbled
while walking up a driveway on [*3] the east side of & Crate & Barrel Store. She fell forward
(T. 22), tried to break her fall with her hands and fractured both of her wrists. T. 15.

4. Petitioner looked at photographs marked as PX 1, 2 and 3 and tdentified the driveway where
she fell. She testified that she stumbled where the driveway first "dips”. T. 16-17. At the time
of her fall there was no yeliow stripe painted on the driveway. T. 16. She marked an "X" on PX
2 to show the approximate point where she tripped. T. 17. She had previously seen trucks
coming in-and out of this driveway. The driveway "dips" about six inches. 7. 18, Petitioner
indicated that she went back to the scene of her fail at some point after the accident and
noticed a sign savying "caution, high curb”. This sign is shown in the photograph marked as PX
3. T. 19. She had never noticed this sign before her fall, T. 19,

5. Petitioner testified that she was carrying her purse (which contained the checks and deposit
slips) when she fell. T. 22. A co-worker happened to be across the street at that time. He came
to her aid and took her into the store. T. 22. She was then taken to Northwestern Memorial
Hospital by ambulance. The Emergency Room physician's [*4] handwritten note refiects that
she complained of bilateral wrist pain after " (illegible) feet on concrete ramp, falling forward
on putstretched hands”. Bilateral wrist X-rays demonstirated comminuted fractures of the distal
radii with volar angulation of the fracture fragments. A consulting orthopedic surgeon, Dr.
Stewart, interpreted the films as showing a "badly comminuted intraarticular distal radius
fracture with volar Barton's fracture” on the left and a "Smith type fracture with intraarticular
extension" on the right. The fractures were reduced under conscious sedation and bilateral long
arm casts were then applied. PX 4.

6. After being discharged from the Emergency Room, Petitioner followed up with Dr. John
McClellan, an orthopedic surgeon, on November 10, 2005, T. 23-24. Petitioner completed a
workers' compensation history sheet at the doctor's request and indicated that she was "going
to bank to make company deposit” when she crossed Erie and "fell on incline at Crate & Barrel".
PX 5, Petitioner complained of bilateral wrist pain, worse on the left. Dr. McClellan took
additional X-rays and recommended external fixation surgery for the left wrist and recasting
with [*5] follow-up X-rays for the right wrist. When the doctor operated on Petitioner's left
wrist on November 14, 2005 he described the fracture as "very comminuted". PX 6. Petitioner
continued to see Dr. McClellan postoperatively, On December 1, 2005 the doctor obtained new
right wrist X-rays and noted that the articular surface had tilted anteriorly about fifteen
degrees. He then recommended external fixation surgery for the right wrist. He performed this
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procedure on Decermber 2, 2005 (PX 7} and subsequently removed the fixation devices on
December 16 and 27, 2005, T. 27. PX 8-9. Petitioner underwent therapy for both wrists
thereafter. On February 27, 2006 Petitioner returned to the doctor and complained of bilateral
wrist pain as well as numbness in her left wrist. On examination, the doctor noted no
tenderness or swelling in either wrist and flexion/extension to 30 degrees. He released
Petitioner to her sedentary job on March 6, 2006 and told her to return to him as needed.
Petitioner testified that she returned to him on June 22, 2006 because she was still
experiencing pain and stiffness in her left wrist and occasional aching in her right wrist. She
wanted to know if she was at risk [*#6] for carpal tunnel and/or arthritis. The doctor's
examination findings were the same as on March 6th except that he found flexion/extension on
the right to be 45 degrees. He noted that Petitioner "has a slightly greater chance of carpal
tunnel syndrome and post-traumatic arthritis, left wrist especially”. He instructed Petitioner to
return to him as needed. PX 5,

7. Petitioner festified that her wrists are stiff when she wakes up. She uses water to "loosen
them up". By the end of each day they are "very stiff". T. 30. She has difficulty opening jars
and experlenced arm stiffness after doing yard work for three hours (two hours one day and
one hour the next) the weekend before the hearing. Her wrists ache when the weather is damp.
T. 31. She took Aleve before and after doing the yard work. T. 31. She then clarified that she
takes Aleve every morning because it helps with the aching. T. 32. Her wrists ache when she
does a lot of keyboarding. She also uses "biue mineral ice”, an over-the-counter salve, T. 32~
33. She is also "guarded” with respect to her hands. She rode a bicycle three or four weeks
before the trial and lost her balance. She started to fall and was going to catch herself [*7]
with her hands but then pulied back. As a consequence, she fell awkwardly and ended up
spraining a muscle in her knee. She explained that she avoided catching herself with her hands
because she lacked confidence that her wrists wouid support her and wanted to avolid relnjury.
T. 33-34. She did not reinjure her wrists in this incident but did go back to Dr. McClellan for her
knee. He diggnosed a knee sprain and gave her a brace. T. 34,

8. Under cross-examination, Petitioner testified that Respondent's building is at 100 East Erie
and that the Crate & Barrel store is south and east of this building. T. 36. She had shopped at
this store before the accident and was aware that the driveway was used for deliveries. 7. 37.
The caution sign was behind the spot where she fell. T. 37. After she crossed Erie, she waiked
up the flat part of the driveway. She thought that she lost her footing but was not sure. She
acknowledged that there was no broken pavement in the area where she fell. Respondent did
not direct her route. T. 38. She had previously walked in the area during iunch breaks and while
traveling to and from work. T. 39. She did not trip on the raised curb shown in the photo(s). T.
41. [*8] She last saw Dr. McClellan for her hands in June. She had no scheduled return visit
other than a follow-up for her knee. She was still performing the same job she performed
before the accident, T. 42,

On redirect, Petitioner confirmed that the bank is only a couple of biocks from Respondent’s
building. She was taking the route that she perceived to be the most direct. T. 42-43. She
tripped on the dip in the driveway. T. 43.

9. Petitioner offered a bill in the amount of $ 4,358.15 from Ingalls Hospital for surgery
performed on December 16, 2005. PX 10. Respondent raised only a liability objection to this
bill. T. 44,

10. Respondent did not call any witnesses or offer any exhibits.

11, The Arbitrator found that Petitioner's accident did not arise out of her employment. He
acknowledged that Petitioner was required to make regular trips to the bank on behalf of
Respondent but found, citing Caterpiliar Tractor Company v. Industrial Commission, 129 Ili.2d
52, 541 N.E.2d 665, 133 Ill.Dec. 454 (1989), that these trips did not place her at an increased
risk of injury.
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On review, Petitioner argues that a claimant can prove "arising [¥9] out of* by showing either
that he was performing a required or beneficial task or that he was subject to an increased risk
of injury. She maintains that the Arbitrator erred in requiring her to prove both of these
elements.

The Commission agrees and notes that Petitioner's argument finds support in Homerding v.
Industrial Commission, 327 Il.App.3d 1050, 1068, 765 N.E.2d 1064, 262 Tll.Dec. 456 (1st Dist.
2002). In Homerding, the Court reversed the Commission's denial of benefits and found that
the claimant's fall arose out of her employment because she "fell while working®, The Court
went on to apply an "increased risk" analysis but clearly found the claim compensable before
doing so. In the instant case, it is undisputed that Petitioner fefl while performing a reguired
task. It is this fact which distinguishes the instant case from Caterpiliar and Best Foods v.
Industrial Commission, 231 Ill.App.3d 1066, 596 N.E.2d 834, 173 Ill.Dec. 210 (ist Dist. 1992),
a case cited by Respondent. Caterpillar involved an individual who left work for the day and
injured [*101 his ankle after stepping off of a curb while on his way to an employee parking
jot. Best Foods involved an employee who punched out and then twisted her ankle on a public
sidewali or curb while headed toward her husband's car. Petitioner, in contrast, was injured in
the middle of her workday while transporting checks to Respondent's bank.

While the Commission finds it unnecessary to reach the issue of whether Petitioner was
exposed to an “increased risk™, it notes that the claim is also compensable under this
alternative analysis, Petitioner was regularly required to traverse the streets in order to make
deposits on behalf of Respondent and was thus exposed to the risk of the "dip” in the driveway
with greater frequency than members of the general public. In City of Chicago v. Industrial
Commission, 389 Ilf. 592, 60 N.E.2d 212 {1945), the Supreme Court held that "where the proof
establishes that the work of the employee requires him to be on the street to perform the
duties of his employment, the risks of the street become one of the risks of the employment
and an injury suffered on the street while performing his duty has a causal [¥11] relation to
his employment, authorizing an award”. Admittedly, Petitioner walked the streets less often
than the canvasser in City of Chicago. The Court specifically addressed this possibility, however,
when it noted that "if an essential part of one's employment requires part-time use of the street
in performing his duties, the risk is lesser in degree only than that of spending all of his time",
389 Ill. at 601,

The Commission notes that Respondent relled solely on its "arising out of" defense and objected
only on the basis of liability to Petitioner's treatment and claimed lost time. Arb Exh 1. Based on
Petitioner's testimony and medical records, the Commission finds that Petitioner was
temporarily totaily disabled from November 10, 2005 through March 5, 2006, a period of 16 4/7
weeks, with Respondent receiving credit for the $ 11,355.12 in temporary total disability
benefits it paid pursuant to the parties' stipulation. Arb Exh 1. The Commission further finds
that Petitioner is entitled to $ 4,358.15 in reasonable and necessary medical expenses (PX 10)
under Section 8(a), noting the parties' stipulation that Respondent will be entitled [*¥12] to
either a direct workers' compensation credit or Section 8(j) credit to the extent that the
awarded expenses were paid prior to arbitration. T. 6-7. Based on Dr. McClellan’s note of June
22, 2006 (PX 5) and Petitioner's testimony concerning her ongoing complaints, the Commission
further finds that Petitioner is permanently partially disabled to the extent of 35% of her right
hand and 35% of her left hand under Section 8(e).

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to Petitioner the sum of
$ 692,39 per week {based on the stipulaied average weekly wage of $ 1,038.58, Arb Exh 1)
from November 10, 2005 through March 5, 2006, a period of 16 4/7 weeks, that being the
period of temporary total disability under Section 8(b), with Respondent receiving credit for the
$ 11,355.12 in benefits it paid prior to trial. Arb Exh 1.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the sum of

4,358.15 in reasonable and necessary medical expenses under Section 8(a), subject to the
parties' stipulation. T. 6-7.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the sum of §
591.77 per week for a period of 143.5 weeks for the reason [*13] that the injuries sustained
caused the permanent partial disability of Petitioner to the extent of 35% loss of use of the
right hand and 35% loss of use of the [eft hand under Section 8(e).

1T IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner interest
under Section 19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The probable cost of the record to be filed as return to Summons is the sum of $ 35.00,
payable to the Illinois Workers' Compensation Commission in the form of cash, check or money
order therefor and deposited with the Office of the Secretary of the Commission.

DISSENTBY: NANCY LINDSAY

DISSENT: I respectfully disagree with the Majority's Decision finding that Petitioner sustained
an accident that arose out of her employment with Respondent on November 9, 2005, I wouid
have affirmed and adopted the Arbitrator's Decision as it is well-reasoned and supported by the
taw and evidence. Petitioner was injured on a public street while making a random, one-time
delivery, She was not required by her employer to take the route she chose. [¥14] She
testified there were no defects or debris where she fell. Furthermore, she was unsure whether
she stumbled or not. While the bank deposits were in the purse Petitioner was carrying with
her, there is nothing in the record to suggest the purse contributed to her fall. While her job
duties took her to the place of injury that aione should not be enough to establish liability. The
Petitioner was exposed to no greater risk than that of the general public and compensation
should have been denied. For this reason, [ dissent.
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N THE CIRCUIT COURT OF COOK COUNTY, IELINOIS

COUNTY DEPARTMENT - LAW DIVISION
TAX AND MISCELLANEOUS REMEDIES SECTION

METROPOLITAN WATER RECLAMATION
PISTRICT OF GREATER CHICAGO,
Plaintiff,

ILLINOIS WORKERS’ COMPENSA’I‘IGN
COWMMISSION and RUTH LINDQUIST,

)
)
y
)
) -
_ _) No. 08 L 050623
)
)
)
Defendants. 3}
)

MEMORANDUM OF DECISION AND JUDGMENY

This is an action for judicial ceview of a final order of the 1llinois Workers’
Compensation Commission (“Commission”) andér Section 19(b) of the Hlinois Workers’
Compensation Act. 820 ILCS 305/19(b). The Commission reversed the Decision of the
‘ Arbitrai;.oz, finding that Plaintiff Ruth Lindquist’s fall arose out of her employment, that there
was a causal connection, that Plaintiff was entitled fo temporary total disability benefits and
medical expenses, and that Plaintiff was perruanently partially disabled to the extent of 35% loss

of use of her right hand and 35% loss of use of her left hand.

STATEMENT OF FACIS
Ruth Linguist, (“Defendant”), was employed by Metropolitan Water Reclamation District
of Greater Chicago, (“Plaintff”), as an Accounting Clerk for thirteen yoars. (Plaintiff’s Brief
[PB].2). Aspart of her job duties, Defendant was required to make bark deposits for Plaintiff on

1
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 average two of three times per week. (Record [R13 1). Defendant would walk to it;e bank
focated 1.5 blocks south and cast of her work building. ®FB.2)- On Novemhcr 9 2005
Defendant was walking to make & deposit at the bank when she crossed the street at-:rud~$ioc§k
and stumbled upon the sidewalk/driveway of Crate and Barrel Iocgn;*d on the south side of Erie
Street. (PB.2). She fell forward and tried to break her fall with her hands. (R.341). In doing 50,
she fractured both of her wrists. (R.341).

Defendant testified that there were no defects or debns on the sxdewalk or drivewzay.

(PB.2). She stated that may have lost ber footing and was unsure of whether she stumbled on.

anything. (R.59)-

Procedural History
Ruth Lindquist’s claim against Metropolitan Water Reclamation District of Greatér

Chicago was heard before Asbitrator Gerald Julita on October 3 1,2006. The Arbitrator found
that Lindquist fail;ad to prove that an accident occurred that arose out of ber employment.
(K.M}. The Arbitrator therefore denied Lindquist’s claim for compensation and ruled all other
issues moot. (R.14). Lindquist filed a Timely Petition for Review to the llinois Workers”
Compensation Comrnission. The Commission reversed the Decision of the Arbitrator, finding
(1) that Lindquist’s fall axose out of her employment; (2) that there was 2 causal connection
between the £a11 end her current condition of ill-being; (3) that Lindquist was temporarily totally
disabled from November 12, 2005 through March 5, 2006, 2 period of 16 4/7 weseks, with the
District receiving credit for the arnount if paid in benefits prior 10 arbitration; (4) that Lindquist
was entitled to $4,358.18 in medical expenses, with the Distriet receiving credit for amounts

already paid; (5) and that Lindquist is permanently partially disabled to the extent of 35% loss of
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use of her right hand and 35% Joss of use of her left hand, (R.340). Metropolitan Water

Reclemation District of Greater Chicago appeals the Decision of the Commission.

ISSUES PRESENTED ON REVIEW

Whether the cited case law was wrongly interpreted by the Commission.
Whether the case law relied on by the Comm1ssmn was applicable to this case.

Whether Plaintiff's due process nghts were vmlatezd when the Commission failed to

follow its own precedence.

Whether the work incident arose out of employment.

STANDARD OF REVIEW

The Industrial Commission {(“Commission”} is the uitimate decision maker in workers'

compensation cases, and it is not bound by any decision made by fhe axbitrator. Cushing v.

Industrial Comm'n, 50 11 24 179, 181-82, 277 N.E 2d 838 (1971). Instead, the Comrmssmn
must weigh the svidence presented af the arbitration hearing and determine where the
preponderance of that evidence lies. See Steiner V. Industrial Comm'n, 101 TL 2d 257, 260, 461
N.E.2d 1363, 78 1L Dec. 256 (1984); Wagner Castings Co. v. Industrial Comm'n, 241 1. App.
3d 584, 594, 609 N.B.2d 397, 182 11l Dec. 90, 182 B Dec. 94 (1993) ("it is solely within the
province of the Commission” to weigh the evidence (emphasis in original)). A reviewing court
will not reverse the Cormmission ualess its decision is contrary lo law (see Butler Manufacturing
Co. v. Industrial Comm’n, 85 T1. 24 213,216,422 N.E2d 625, 52 T, Dec. 623 (1981)) or its fact
deterrminations are against the manifest weight of the evidence {see Shockdey v. Industricl

Comm'n, 75 1. 24 185, 193, 387 N.E.2d 674, 25 Tl Dec. 793 (1979)). Fact determinations are
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against the manifest weight of the evidence only when au opposﬂe conclusion is cieaﬂy apparent
that is, when no rational tder of fact could have agreed with the agency, See D.J Masamy Co. v.
Industrial Comm'n, 295 TiL. App. 3d 924, 93'0, 693 N.E2d 1201, 230 1L Dec. 450 (1998).

[y

VSIS AND DISCUSSION

ANAL

Whether the Commission wrongly inferpreted the cited case law
The Arbitrator stated that Defendant was require& to prove that she was exposed {0 2

greater degree of rigk than the general public, and failed to do so, The Commission reversed ihe
Deciston of the Arbitrafor, finding that Defendant only had to prove either (1} that she was
performing a required or beneficial taék or (2) that she was subject to an increased risk of injury.
The Commission found for })efendant based upon the fact that she was performing a required or
beneficial task. The Commission also stated it was unnecessary 1o reach the issue of whether
Defendant was exposed to an increased risk. It did note however that if increased risk was a
requiremnent, Defendant met Vi;;at requirement by stating that she was regularly required to
traverse the streets in order 1o make deposits on behalf of Plaintiff. (R.343).

The Commission distinguished tiis case from Caterpiliar Tractor Co. V. Industrial
‘ Co}nm‘n, 129 1L 2d 52, 541 N.E.2d 665 (1989), and Best Foods v. Industrial Comm 1, 231
IiLApp.3d 1066,‘ 596 N.E.2d 834 (Ist Dist. 1992), with the fact that Defendant was performing a
required task of her employment in the middle of her workday. While the Defendant’s incident
ocourred while she was working and the incidents in Caieppilfar and Best Foods otcurred as the

employees were leaving work at the end of the day, the Court in Caterpiflar and Best Foods

nonetheless established the requirements of a compensable injury.
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The HEinois Suprerae Court stated in Caterpillar that “the mere fact that the duties take
the employee to the place of the injury and that, but for the employment, he would not have been
there, 18 not, of 1tscif, sufficient to give rise o the right to compensatlon 129 ¥it. 2d at 63.

Tilinois case taw has mmblished that injuries which occuar off the employer's premises are
generally not compensable unless (1) the employea's presence was required in the performance
of his or her duties arnd (2) the employee is thereby cxposed to 2 risk commoﬁ to the general
public but o 2 degree greater than other persons Best Foods 231 TiL.App.3d 1066 (citing Gray
Hill, Inc. v. Industrial Comm s, 145 1L App. 3d 371, 495 N.E.2d 1030 (1986).) (emphasis
added). Thus, the Commission erred in stating that a claimant can prove “arising ouf of’ by
showing either that he was performing a required or beneficial task or that he was subject to an
increased risk of injury.

Thus, the dccision of the Commyssion is contrary t0 law, as it applied the wrong standard
for cotnpensable injuories. Plamttﬁ" was required to establish that (1) hoer presence at the site of
the fall was required in the performance of her duties and (2) she was expos-ed to a risk common

to the general publicbut to a degree greater than other persons.

Case law relied on by the Commission
Plaintiff argues that the case law relied on by the Commission is inapplicable to the case

at bar. The Commission relied on Homerding v. Industrial Comim n, 327 T App. 3d 1050 (Ist
Dist. 2002), and City of Chicago v. Industrial Comm’n, 389 TiL. 592 (1945). The Commission
stated in its decision that the Court in Homerding applied an. increased risk analysis, “but clearly
found (he claim comﬁensable before doing so.” However, the facts of H;merding are
distinguishable from the case at bar. Tn Homerding, the claimant fell on the employer’s propetty,

and thus the principle from Best Foods does not apply- Also, the claimant stipped on ice, a
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hazardous condition, which caused her to fail. In City of Ckicago; the claimant gwmked asa
License investigator and was required to walk city stroets. The claimant stabbed his toe stepping
- up to the sidewalk which was higher than usual due {0 subway construction. The Cout stated
that the nsks of the strect may, degending upon the circumsiances, become risks of the
énploymeut, City of Chicago, 389 1lI, at 601. Asin Homerding, the claimant in City of Chicago
was faced with a hazard and was injured by that hazard. In this case, Defendant was not faced

. with a hazard, 23 she testified that there were 1o défeéts m the sidewz'ﬂk or driveway. Therefore,

reliance on Homerding and City of Chicago is misplaced.

‘Whether Plaintiff’s due process rights were violated
Plaintifl argues that its due process rights to 2 fair and equitable hearing were violated

when the Commission failed to follow its owm precedent in deciding this case. Plaintiff cites
multiple Conumission decisions that it claims are directly on point with the factual sitnation
present in. the case at hand. However, the Commission is Dot bound by its own prior decisions.
“The conchusions of law set out in such decisions shall be regarded as precedents by arbifrators
for the pi:rpase of achieving a raore uniform administration of this Act” 820 ILCS 305/19(2).
The Act however does not state that the Commission s bound by 1is decisions in previous cases
or that previous conelusions of law are precedent for Commissioners. Therefore, Plaintiff’s due
process rights were not violated when the Commission did not follow its previous decisions.
Whether the incident arose out of the employment

I order for an injury to be compensable under the Workers' Compensation Act, the
injury must «rise out of” and “in the course of” the exﬁployment. Caterpillar, 129 H}. 2d 52.
The phrase «3n, the course of " refers to the time, place, and circumstances under which the

asccident occurred. Id. That the injury arosc in the course of the employment is not sufficient fo
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impose liability; to be compensable, the infury must also “arise out of” the employment. Jd. For
an injury to “arise out of” the employment jts origin must be in some xisk connected with, or

incidental to, the employment so as o create a causal connection befween. the employment and

the accidental injury. fd Ifan employee is exposed to aisk common f0 the general publicto 2

greater degres than other persons, the accidental injury s also said fo erise out of his

employment. IZR
Defendant fell while walking down Bric Street to make hank deposits for Plaintiff.

Injuries that occur off the employer's premiscs are generally not compensable unless (1) the

emp?oyeé‘s presence was required in the performance of his or ber duties and (2) the employee is

thereby exposed fo a risk common to the general public but to a degree greater than other

persans. Best Foods, 231 Ii.App.3d 1066. The Commission stated that if increased risk was a

reqirement, Defendant met the reguiremnent by stating {hat she was regularly required to traverse

fhe strects in order to make deposits on behalf of Plaintiff.

The Commissibn found that Defendant Wa;s:cxposed to. the risk of the “dip” in the

driveway with greater frequency the imembers of the genetal public because she was required to

traverse the streets to make deposits for Plaintiff. ‘While she was requited to walk the deposits to

the bank, Defendant testified that she was ot required by Plaintiff to take this specific route.

She also stated that she was familiar with the arca, both as tier normal route to thebauk for

deposits and personally as 2 frequent patron of the area. She stated that there was po defect in

the curb or driveway. She stumbled as she walked up the driveway as she crossed the streef mid-

block,
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This Court finds that Defendant wés not exposed to a risk to a greater degree than the
general public. Therefore, the Commission’s decision that she was exposed to a greater risk is

apainst the manifest m'reight of the evidence and contrary to law.

i

" CONCLUSION

. I
For the reasons mentioned above, this Court finds the Commission’s decision confrary to

law and against the manifest weight of the cvidence.

Ao gy 1
Mas
1T 1€ THEREFORE ORDERED: A Tokmaie, ry
24
The Commission’s‘ decision is reversed. Cl'i’(:uit c m
Fourt- 193
Date: Enter:

Elhﬁer I. Tolmaire, I
Assodiate Tudge
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No. 1-09-2546WC

IN THE APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL BDISTRICT
WORKERS' COMPENSATION COMMISSION DIVISION

METROPCLITAN WATER RECLAMATION
DISTRICT OF GREATER CHICAGO,

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY

Appellee,

)
)
)
)
)
V. ) Wo. 07 L 508623
)
TLLINOIS WORKERS’ COMPENSATION )
COMMISSION, et al., )
(RUTH LINDQUIST, ) HONORABLE
} ELMER JAMES TOLMAIRE, IIT,
}  JUDGE PRESIDING.

Appellant) .

JUSTICE HOFFMAN delivered the judgment of the court, with

opinion.

Presiding Justice McCullough and Justices Hudson and Stewart

concurred in the judgment and opinion.

Justice Holdridge specially concurred, with opinion.

OPINION

The claimant, Ruth Lindguist, appeals from an order of the
circuit court finding that the injuries which she sustained on
November 9, 2005, died not arise out of her employment with the
Metropolitan Water Reclamation District of Greater Chicago (the
District), and reversing the decision of the Illinois Workers'
Compensation Commission (Commission) awarding her benefits under
the Workers' Compensation Act (Act) (820 ILCS 305/1 et seg. (West

2004)). For the reasons which follow, we reverse the judgment of

the circuit court and reinstate the decision of the Commission.
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The following factual recitation is taken from the evidence
presented at the arbitraticn hearing conducted on October 31, 2006.

The 6l-year-old claimant testified that she has been employed
as an accounting clerk for the District for 13 years. Her primary
job duties are clerical in nature and inciude using a computer and
keyboard, ordering and moving supplies, and filing. She is also
responsible for preparing deposit slips for checks received by the
District and for depositing those checks in the account held by the
District at Chase Bank on Michigan Avenue. The bank is about 1z
blocks south and east of the District’s cffice, which is located at
100 East Erie Street. The District does not direct what route she
takes when making such deposits, and she typically walks east on
Erie and then south on Michigan, which is the route she perceives
to be the most direct. The claimant testified that she regularly
travels to the bank to make deposits two to three times per week,
depending on the volume of checks received.

At approximately 3 p.m. on November 9, 2005, the claimant left
her office and began walking toward the bank to depcsit checks in
the District’s account. She walked east on Erie toward Michigan
Avenue, crossed Brie in the middle of the block, and then stumbled
while walking up an inclined driveway that had a "dip" of about six
inches. According to the clalmant, she tripped or lost her footing
on the "dip" in the driveway and fell forward. She tried to break
her fall with her hands and fractured both of her wrists. The

claimant acknowledged that she did not fall as a result of any
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debris or defect in the pavement, nor did she trip on the high
curb.

The claimant stated that she was taken by ambulance tc the
emergency room at Northwestern Memorial Hospital, where she
underwent bilateral wrist x-rays that demonstrated she had
sustained comminuted fractures of the distal radii with wvolar
angulation of the fragments. The emergency room doctors applied
long-arm casts that extended from her hands to Jjust below her
shoulders. The following day, she saw Dr. John McClellan, an
orthepedic surgeon, who replaced the long-arm casts with shorter
ones. Dr. McClellan also scheduled an external-fixation surgery
for her left wrist, which was performed on November 14, 2005. He
then performed the same procedure on her right wrist on December 2,
2005. She subsegquently underwent physical therapy and was
ultimately released to return to work on March 6, 2006. At the
hearing, the claimant stated that she has pain and stiffness in
both of her wrists, but continues to perform the same functions she
had befcre the accident.

At the conclusion of the hearing, the arbitrator found that,
although the claimant was injured while performing a task that was
required by her work, the accident did not arise out of her
employment because she had not established that her job duties
exposed her to a risk greater than that faced by the general
public. Accordingly, the arbitrator found that the claimant was

not entitled to benefits under the Act.
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The claimant scught review of the arbitrator’s decision before
the Commission. With one commissioner dissenting, the Commission
found that the c¢laimant’s accidental fall on November 9, 2005,
arose out of her employment. In support of this conclusion, the
Commission relied on the fact that the claimant was injured while
performing a required task in the middle of a work day. In
addition, the Commissicn stated that, though it was unnecessary to
reach the issue of whether the claimant was exposed to an
"increased risk,"™ her claim was compensable under this alternative
analysis where she had proven that she was regularly required to
traverse the streets in order to make bank deposits on behalf of
the District and, therefore, was exposed to the risk of the "dip"
in the driveway with greater frequency than were members of the
general public.

Based on the evidence presented and the stipulations of the
parties, the Commission awarded the c¢laimant temporary total
disability (TTD) benefits for a period of 16 4/7 weeks from
November 10, 2005, through March 5, 200e6. The Coﬁmission also
determined that the claimant had sustained a permanent partial
disability (PPD) to the extent of 35% loss of use of her right and
ieft hands and awarded her PPD benefits of $591.77 per week for a
pericd of 143.5 weeks. Finally, the Commission awarded the
claimant $4,358.15 for reasonable and necessary medical expenses.

The District filed a petition for judicial review of the

Commission’s decision in the Circult Court of Cock County. The
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circuit court reversed the Commigsion’s decisicn, finding that the
claimant was not exposed to a risk greater than that faced by the
general public. This appeal followed.

On appeal, the claimant argues that the circuit court erred in
setting aside the decision of the Commission, where the evidence
established that the accidental injuries she sustained on November
8, 2005, arcse out of her employment. We adgree.

To obtain compensation under the Act, a claimant must show by
a preponderance of the evidence that he or she has suffered a
disabling injury arising out of and in the course of his or her
employment. 820 ILCS 305/2 (West 2004). Both elements must be
present at the time of the claimant’s injury in order to justify
compensation. Illincis Bell Telephone Co. v. Industrial Comm’n,
131 Iil. 2d 478, 483, 546 N.E.2d 603 (1989). Whether an injury
arises cut of and in the course of the claimant’s employment is a
question of fact to be resolved by the Commission, and we will not
disturb its determination unless 1t is against the manifest weight
of the evidence. Illincis Institute of Techhology Research
Institute v. Industrial Comm’n, 314 I1l. App. 3d 149, 164, 731
N.E.2d 795 (2000). A finding of fact is contrary to the manifest
weight of the evidence only where an opposite conclusion is clearly
apparent. Durand v. Industrial Comm’n, 224 I11. 2d 53, 64, 862
N.E.2d 918 (20086). The appropriate test is whether there 1is
sufficient evidence in the record to support the Commission’s

finding, not whether this court might have reached the same
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conclusion. Pietrzak v. Industrial Comm’n, 329 Ili. App. 34 828,
833, 769 N.E.2d 66 (2002).

Injuries sustained on an employer’s premises, or at a place
where the claimant might reasonably have been while performing his
duties, and while a claimant is alt work, are generally deened to
have been received in the course of tThe employment. Caterpillar
Tractor Co. v. Industrial Comm’n, 129 I11. 2d 52, 57, 541 N.E.Zd
665 (1989). Here, it is undisputed that the claimant’s injuries
were sustained in the course of her employment. At the time that
she fell, the claimant was walking to the bank to make depcsits on
behalf of the District, which was a task required by her position.
Thus, the sole issue is whether the claimant’s injurles arose out
of her employment.

The "arising out of" component refers to the origin or cause
of the claimant’s injury and reguires that the risk be connected
with, or incidental to, the employment sc as to create a causal
connection between the employment and the accidental injury.
Caterpillar Tractor Co., 129 I11l. 2d at 58. Courts have recognized
three general types of risks to which an employee may be exposed:
(1) risks that are distinctly associated with the employment: (2)
risks that are personal to the employee; and (3) neutral risks that
do not have any particular employment or personal characteristics.
Potenzo v. Illinois Workers’ Compensation Comm’n, 378 Ill. App. 3d
113, 116, 881 N.E.2d 523 (2007), citing Illinois Institute of

Technology Research Institute, 314 I11. App. 3d at 162.
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In this case, the claimant was injured when she stumbled and
fell on a "dip" in a driveway that intersected a public sidewalk.
There is no evidence that the claimant suffered from a physical
condition thalt caused her to fall, nor is the risk of such an
accident distinctly associated with her employment. Accordingly,
the risk that the claimant would be injured as a result of a fall
while ftraversing a public sidewalk and commercial driveway was
neutral in nature.

Injuries resulting from a neutral risk generally do nct arise
out of the employment and are compensable under the Act only where
the employee was exposed to the risk to a greater degree than the
general public. Illinois Institute of Technology Research
Institute, 314 I11l. App. 34 at 163. Such an increased risk may be
either gualitative, such as some aspect of the employment which
contributes to the risk, or gquantitative, such as when the employvee
is exposed to a common risk more freguently than the general
public. Potenzo, 378 TI1l. App. 3d at 117, citing Illinois
Consolidated Telephone Co. v. Industrial Comm’n, 314 Ill. App. 3d
347, 3%3, 732 N.E.2d 49 (2000) (Rakowski, J., specially concurring).

Under the "street risk" doctrine, where the evidence
establishes that the claimant’s Jjob requires that she be on the
street to perform the duties of her employment, the risks of the
street become one of risks of the employment, and an injury
sustained while performing that duty has a causal relation to her

employment. Potenzo, 378 Ill. App. 3d at 118 (citing C.A. Dunham
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Co. v. Industrial Comm’n, 16 Il1l. 24 102, 111, 156 N.E.2d 560
(1959)); see also City of Chicago v. Industrial Comm’n, 389% Ill.
5982, 601, 60 N.E.2d 212 (194%); Mueller Construction Co. v.
Industrial Board of Illinois, 283 Ill. 148, 158-5%9, 118 N.E. 1028
(1218). In such a circumstance, it is presumed that the claimant
is exposed to risks of accidents in the street to a greater degree
than if she had not been employed in such a capacity, and the
claimant will be entitled to benefits under the Act. City of
Chicago, 389 Ill. at 601.

The undisputed evidence estabklishes that the claimant was
required to traverse the public streets and sidewalks to make bank
deposits on behalf of the District. As such, the hazards and risks
inherent in the wuse of the street became the risks of her
employment. A six-inch "dip" in a commercial driveway is a street
hazard, and, though the risk of tripping and falling on such a
hazard is a risk faced by the public at large, it was a risk to
which the claimant, by virtue t¢o her employment, was exposed to a
greater degree than the general public. See C.A. Dunham Co., 16
Tii. 2d at 111.

Moreover, even if the claimant were required to present proof
that she faced an increased risk, she has met that burden. The
claimant testified at the arbitration hearing that she was required
to use the public way in making the bank deposits two or three
times each week. The Commission specifically found that this

evidence established that the claimant was exposed to the risk of
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the "dip" in the driveway with greater frequency than members of
the general public.

Based on the record presented, the manifest weight of the
evidence established that the injuries sustained by the claimant on
November 9, 2005, arose out of and in the ccurse of her employment
with the District, and, as a consequence, she 1is entitled to
benefits under the Act. We, therefore, reverse the judgment of the
circuit court and reinstate the decision of the Commission which
awarded the claimant kenefits under the Act.

Judgment reversed; award reinstated.

JUSTICE HOLDRIDGE, specially concurring.

I concur. T write separately to note my concurrence only with
the majority’s holding that the claimant has met her burden of
showing that she was exposed to a risk greater than the general
public. As the majority observed, the claimant testified at the
arbitration hearing that she was reguired to use the sidewalk where
the "dip" was located in making the bank deposits two or three
times every week. The Commission specifically found that this
evidence established that the claimant was exposed to the risk of
the "dip" in the driveway with greater frequency than members of
the general public. As this finding by the Commission 1s not
against the manifest weight of the evidence, the award of
compensation should be affirmed on that basis alone.

As this case is simply one where the Commission found that the

claimant was exposed to risk greater than the general public by
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virtue of the number of times she was regquired by her employment to
be exposed to the sidewalk defect, I see no need to go further with
analysis of the so-called "street risk" doctrine. The doctrine,
which is in essence the "traveling employee" doctrine (See Potenzo
v. Illinois Workers’ Compensation Comm’n, 378 I1l. App. 34 113, 119
(2007), does nothing to c¢larify what a claimant must do to
establish that his or her injuries arose out of their employment.
The concept that merely because an employee’s employment places him
on the street there is a "presumption" that all the hazards of the
street are now hazards of his employment 1s a particularly
unappealing one. Is this presumption rebuttable? Does this
presumption not impermissibly shift the burden to the employer to
show that the claimant is not entitled to benefits? Should the
"street risk" doctrine now also be expanded, as in the instant
matter, to a new "sidewalk risk™ doctrine? These are guestions
which do not need to be addressed, if we confine our analysis to
whether the claimant can establish that her employment, either
gquantitatively or gualitatively, exposed her to a risk greater than
that of the general public. Potenzo, 378 Ill. App. 3d at 117.
Here, the Commission determined that the claimant had met her
burden of proof, without any presumption. I would find that the
Commission’s decision was not against the manifest weight of the

evidence. I would affirm the Commission on that basis alone.
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