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OPINION
Defendant Knox County EMS, Inc. (Knox) appeals from the circuit court's orders
granting summary judgment to plaintiff Continental Western Insurance Company, Inc.
(Continental) on its declaratory judgment action against Knox and denying Knox's motion to
reconsider. Continental had issued a workers' compensation policy to Knox. It sought a ruling
that, under the policy, it had no duty to defend Knox against or pay benefits on an Hlinois

workers' compensation claim brought against Knox by a Knox employee. The circuit court
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agreed with Continental that the policy did not cover Illinois workers' compensation claims. It
held that 1llinois law required Knox to purchase separate workers' compensation insurance
coverage for its operations in Illinois and Knox, therefore, had not met the conditions for
coverage in the policy's residual market limited other states insurance endorsement. The
questions on appeal are whether the circuit court (1) should have dismissed the action as the
Tllinois Workers' Compensation Commission' (commission) had primary jurisdiction over the
action and (2) erred in finding that section 4(a)(3) of the Illinois Workers' Compensation Act
(Act) (820 ILCS 305/4(a)3) (West 2012)) required Knox to purchase separate workers'
compensation insurance coverage for its Illinois claim. We reverse and remand.”
BACKGROUND

Knox is a provider of ambulance services. [ts regular place of business is Indiana but its
drivers also make trips into Tllinois to pick up patients and take them to Indiana for treatment.
Stacy Stephens lived in Indiana and was employed in Indiana by Knox as an emergency medical
technician. On September 29, 2010, while in Illinois to pick up a patient for Knox, Stacy was
seriously injured in a car accident. Chad Stephens, Stacy's husband and guardian, filed workers'
compensation claims on her behalf against Knox in both Indiana and Hlinois. Only the lllinois
claim is relevant on appeal.

Knox tendered defense of the Illinois claim to Continental. Knox held a workers'

compensation insurance and general liability policy issued by Continental for the period from

"The parties refer to the Ilinois Industrial Commission. Effective January 1, 2005, the
name of the Industrial Commission was changed to the “Tllinois Workers' Compensation
Commission.” 820 ILCS 305/1(c) (West 2004). Accordingly, we will use that name.

% This case was originally assigned to Justice Palmer and filed as a Rule 23 order. IIl. S.
Ct. R. 23 (eff. July 1, 2011). Subsequent to Justice Palmer's departure from the court, a motion to
publish was granted. Justice Gordon has been replaced as the authoring judge. He has reviewed
the case and concurs in the result. Presiding Justice Reyes and Justice Lampkin, also having
reviewed the opinion, continue to concur.
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February 2010 to February 2011. The policy provided in section 3.A of the "Information Page”
that Céntinental would promptly pay the benefits required of Knox by the workers' compensation
law of the state of Indiana.

In a "Residual Market Limited Other States Insurance Endorsemént" (other states
endorsement), the policy also provided for payment of workers' compensation benefits due under
the laws of states other than Indiana, but only if certain conditions were met. The endorsement
provided:

"We will pay promptly when due the benefits required of you [Knox] by the
workers' compensation law of any state not listed in Item 3.A of the Information Page

[i.e., any state other than Indiana] if all of the following conditions are met:

a. The employee claiming benefits was either hired under a contract
of employment made in a state listed in Item 3.A of the Information Page or was,
at the time of injury, primarily employed in a state listed in Item 3.A of the
Information Page; and

b. The employee claiming benefits is not claiming benefits in a state
where, at the time of injury, (i) you have other workers' compensation insurance
coverage, or (i} you were, by virtue of the nature of your operations in that state,
required by that state's law to have obtained separate workers' compensation
insurance coverage, or (iif) you are an authorized self-insurer or participant in a
self-insured group plan; and

C.. The duration of the work being performed by the employee
claiming benefits in the state for which that employee is claiming benefits is

temporary."
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The endorsement carried the warning that, if the insured began operations in any state not listed
in section 3.A of the information page, i.e., in any state other than Indiana, it "should do
whatever may be required under that state's law, as this endorsement does not satisfy the
requirements of that state's workers' compensation law."

Continental defended Knox on the claim under a reservation of rights. It filed a
declaratory judgment action against Knox and Stephens in the circuit court of Cook County,
seeking a ruling that it had no duty to defend Knox on the Illinois claim or to pay on Knox's
behalf any benefits due on the claim. Continental argued that, pursuant to section 3.A of the
policy information page, the policy only applied to workers' compensation claims filed in
Indiana or alternatively, coverage for claims filed in other states were covered only to the extent
of coverage available under Indiana law.

Continental also argued that the "other states" endorsement did not provide coverage for
the Tllinois claim as Knox could not meet the condition set forth in subparagraph A.1.b of the
endorsement. This condition provided that the employee could not be claiming benefits in a state
where, at the time of injury, Knox was, by virtue of the nature of its operations in that state,
"required by that state's law to have obtained separate workers' compensation ‘insurance
coverage." Continental asserted that Knox did not meet this condition as, pursuant to section
4(a)(3) of the Illinois Workers' Compensation Act, Knox was required to insure its entire liability
in the State of Illinois, meaning that Illinois law required him to purchase separate workers'

compensation insurance coverage for its liability in Tllinois.’

3 Section 4(a)(3) of the Act provides, in relevant part, that an employer must "[iJnsure his
entire liability to pay such compensation in some insurance carrier authorized, licensed, or
permitted to do such insurance business in this State. Every policy of an insurance carrier,
insuring the payment of compensation under this Act shall cover all the employees and the entire
compensation liability of the insured ***." 820 ILCS 305/4(a)(3) (West 2012).

4
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Continental also argued that Knox failed to meet the condition in subparagraph A.1.b of
the endorsement, which required that "[tThe duration of the work being performed by the
employee claiming benefits in the state for which that employee is claiming benefits is
temporary." It asserted that Stacy was injured while performing work for Knox in Nlinois that
was not "temporary” given that Knox regularly performed such work in Illinois.

Knox and Continental filed cross-motions for summary judgment. The circuit court
granted summary judgment in favor of Continental and against Knox. It agreed with Continental
that section A.l.b of the other states endorsement excluded coverage for the Illinois claim
because Knox, by virtue of its operations in Illinois, was required under section 4(a)(3) of the
Act to have obtained separate Illinois workers' compensation insurance to cover its employees'
claims filed in Illinois. The court stated that, "[a]bsent obtaining such Illinois coverage, the
policy only covered Indiana claims.”

The court noted that, as the parties had filed cross-motions for summary judgment, the
question of whether Stacy was working in Illinois on a temporary basis was "not an issue of
fact." It then held that, "[i]n any case, the Tilinois Workers' Compensation Act requires separate
workers' compensation insurance that covers all employees, whether permanent or temporary”
and, "[t]herefore, Continental is correct that under [linois faw, coverage must be obtained for an
employer's entire liability." The court concluded the other states endorsement excluded coverage
of the Tllinois ¢laim as Knox could not meet the subparagraph A.1.b condition.

The court denied Knox's motion to reconsider but stayed its order pending additional
briefing on the motion to reconsider. On September 30, 2014, after considering that briefing, the

court lifted the stay and entered its order denying Knox's motion to reconsider. Knox filed a
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timely notice of appeal from the court’s orders.
ANALYSIS

Knox raises two arguments on appeal, It first argues Stacy qualifies for Illinois workers'
compensation coverage under the policy because it insured its entire liability via the policy
endorsement and met all of the conditions for other states coverage in the endorsement. Knox
asserts the circuit court erred in holding that section 4(a)(3) of the Illinois Workers'
Compensation Act required Knox to purchase a separate Illinois workers' compensation policy
and that Knox therefore failed to meet the condition in subparagraph A.1.b of the endorsement.
Knox's second argument is that we must vacate the circuit court's ruling and direct the court to
dismiss the action as the construction of section 4¢a) of the Act should be originally interpreted
by the commission, not by the circuit court of Cook County.

1. Jurisdiction

Addressing the jurisdictional argument first, we find the circuit court did not err in
undertaking the interpretation of section 4(a) of the Act in deciding the coverage issue. Whether
the circuit court had subject matter jurisdiction to construe section 4(a) of the Actis a question of
law we review de novo. Crossroads Ford Truck Sales, Inc. v. Sterling Truck Corp., 2011 1L
111611, 9 26.

The question of the scope of the commission and the circuit court's jurisdiction over the
interpretation of a workers' compensation insurance policy was resolved by our supreme court in
Employers Mutual Cos. v. Skilling, 163 1ll. 2d 284 (1994). In Skiliing, an employee had filed
workers' compensation claims against its employer for injuries which occurred in Illinois. Id. at
285. The employer's workers' compensation insurance carrier filed a declaratory action in the

circuit court of McHenry County. Tt argued it had no duty to defend or indemnify the employer
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for injuries occurring in lilinois as its policy provided coverage only for injuries occurring in
Wisconsin. The defendants moved to dismiss, arguing the insurer had failed to exhaust its
remedies before the commission. The circuit court dismissed the action and the appellate court
affirmed. The supreme court reversed and remanded, holding that the circuit court and the
commission had concurrent jurisdiction to hear the disputed insurance coverage claim but the
circuit court's jurisdiction was paramount over the question of law at issue in the action. Id. at
290.

The Skilling court stated the Tllinois courts have original jurisdiction over all justiciable
matters. Jd. at 287. Tt explained that, although the legislature may vest exclusive original
jurisdiction in an administrative agency, in order for a legislative enactment to divest the circuit
courts of their original jurisdiction, "it must do so explicitly" through a comprehensive statutory
administrative scheme. /d. The court found the pronouncement in the Act that " "[a]ll questions

" was insuflicient to

arising under this Act *** shall *** be determined by the Commission’
divest the circuit courts of jurisdiction over matters arising under the Act. /d. (quoting 820 IL.CS
305/18 (West 1992)). It held that, instead, the circuit court and the commission had concurrent
jurisdiction to hear disputes over insurance coverage. /d.

The court then turned to the question of whether‘the circuit court or the commission had
primary jurisdiction over the coverage issue. Under the doctrine of primary jurisdiction, "a
matter should be referred to an administrative agency when it has a specialized or technical
expertise that would help resolve the controversy, or when there is a need for uniform
administrative standards." Jd. at 288-89. The court concluded that the circuit court should not

have declined to resolve the insurance coverage dispute as the dispute presented questions of law

that were "the particular province of the courts to resolve.” Id. at 289. The court stated
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"a]dministrative agencies are given wide latitude in resolving factual issues but not in resolving
matters of law." Id. The particular question before the circuit court was whether lllinois was
included in the scope of coverage afforded by the provisions of the insurance policy. The court
held that this was a question of law and, therefore, was a question which the circuit court, and
not the commission, was in the best position to address. Id.

As in Skilling, the declaratory judgment action at bar solely concerns the scope of
coverage afforded in a workers' compensation insurance policy. The construction of
Continental's insurance policy is not a determination of the factual issues related to a
determination of workers' compensation benefits, such as the nature or extent of the injury or the
potential defenses to the workers' compensation claim. If it was, the circuit court would have no
original jurisdiction in the case and the comumission would bave exclusive jurisdiction as it would
be in a better position to draw on its special expertise to answer these questions. See Bradley v.
City of Marion, Illinais, 2015 1L App (5th) 140267, | 25, 32; ABF Freight System, Inc. v.
Fretts, 2015 IL App (3d) 130663, §9 16-19 (citing Hartlein v. lilinois Power Co., 151 111. 2d 142,
157-58 (1992)).

Similarly, the construction of the insurance policy does not concern factual
determinations regarding whether the enforcement provisions of section 4 apply, such as whether
an employment relationship existed, whether the employer was required to provide workers'
compensation insurance or whether the employer knowingly or negligently failed to comply with
that requirement. If it did, then again, the commission would have primary jurisdiction over the
circuit court to determine these fact-intensive questions using its specialized knowledge and
expertise. See Keating v. 68th & Paxton, L.L.C., 401 Jll. App. 3d 456, 468 (2010).

Tnstead, the construction of the insurance policy presents a collateral issue governed by
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principles of contract construction. Bradley v. City of Marion, Illinois, 2015 IL App (5th)
140267, 9 32. As such, following Skilling, the declaratory judgment action presents a question of
law for the circuit court, not the commission, to determine. Skilling, 163 Il1. 2d at 289.

Knox argues, however, that the circuit court's jurisdiction is not primary here as, unlike in
Skilling, the construction of the insurance policy presents a question as to the meaning of the
statute itself. Knox claims that the phrase "insure his entire liability" in section 4(a)(3) is
ambiguous as it is not defined in the Act and section 4(a) "does not state, suggest or infer
whether an out of state employer who occasionally does business in Illinois is required to have a
separate Illinois Workers' Compensation insurance policy.” Knox contends that, therefore, the
determination of what the legislature meant when if stated an employer is required to insure its
"entire liability" requires the specialized knowledge of the commission.

The interpretation of section 4(a)(3) is a question of statutory interpretation, the primary
objective of which is to determine and give effect to the intent of our legislature. People v.
Marshall, 242 111. 2d 285, 292 (2011). The language of the statute is the surest and most reliable
indicator of legislative intent and we afford that language its plain and ordipary meaning. Id.
Where the statutory language is clear and unambiguous, we must apply the statute without
further aids of statutory construction. Id. However, if the statute is ambiguous, then we may
consider extrinsic aids of construction in order to discern the legislative intent. Id.

Knox points out that "[a] court will give substantial weight and deference to
interpretations of ambiguous statutes by the administrative agency or body which is charged with
the application and enforcement of the statute because 'courts appreciate that agencies can make
informed judgments upon the issues, based upon their experience and expertise.’ " Cella v.

Sanitary District Employees' & Trustees' Annuity & Benefit Fund, 266 11l. App. 3d 558, 563-64
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(1994) (quoting Hllinois Consolidated Telephone Co. v. Illinois Commerce Comm'n, 95 1ll. 2d
142, 152-53 (1983)). However, "an administrative agency's interpretation of a statute is only
entitled to deference if the provision in question is ambiguous." (Emphasis in original.) /d. at
565, If the language in a statutory provision is plain and unambiguous, then it will be given
effect as written. Id. The section 4(a)(3) phrase "[ilnsure his entire liability" (820 ILCS
305/4(a)(3) (West 2012)) is not ambiguous.

A statute will be deemed ambiguous if it is capable of being understood by reasonably
well-informed persops in two or more different ways. Marshall, 242 1. 2d at 292. A statute is
not ambiguous merely because a term or phrase is undefined. When a phrase is undefined, we
presume that the legislature intended the phrase to have its popularly understood meaning.
Metropolitan Life Insurance Co. v. Hamer, 2013 1L 114234,  20. We may employ a dictionary
to ascertain the meaning of an otherwise undefined word or phrase. /d.

Section 4(a) provides that an employer who does not self-insure to the satisfaction of the
commission (820 TLCS 305/4(a)(1) (West 2010)), "[flurnish security, indemnity or a bond
guaranteeing the payment by the employer of the compensation provided for in this Act” (820
TLCS 305/4(a)(2) (West 2010)) or "[m]ake some other provision, satisfactory to the Commission,
for the securing of the payment of compensation provided for in this Act" (820 ILCS 305/4(a)(4)
(West 2010)), must "/i/nsure his entire liability to pay such compensation in some insurance
carrier authorized, licensed, or permitted to do such insurance business in this State" (emphasis

added) (820 ILCS 305/4(a)(3) (West 2010)).*

* Section 4(a) of the Act provides in full:
"(a) Any employer, *** who shall come within the provisions of Section 3 of this Act,
and any other employer who shall elect to provide and pay the compensation provided for
in this Act shall:

(1) File with the Commission annually an application for approval as a

10
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Section 4(a)(3) requires an employer to "[iJusure his entire liability to pay such
compensation." (Emphasis added.) /d. "Entire" plainly means whole, complete and total. Black's
Law Dictionary 553 (7th ed. 1999). A "liability” is a legal or a financial obligation. /d. at 925. In
the context of section 4(a), "such compensation" is clearly the "compensation provided for in this
Act" (820 TLCS 305/4(a), {a)(3), 4(a)(4) (West 2010)), i.e., the Tllinois workers' compensation
benefits to which the employer's injured employee is entitled under the Act. Therefore, giving

the phrase "insure his entire liability" its plain and ordinary meaning and reading it in context

self-insurer **%,

If the sworn application and financial statement of any such employer
does not satisty the Commission of the financial ability of the employer who has
filed it, the Commission shall require such employer to,

(2) Furnish security, indemnity or a bond guaranteeing the payment by the
employer of the compensation provided for in this Act ***, or

(3) Insure his entive liability to pay such compensation in some insurance
carrier authorized, licensed, or permitted to do such insurance business in this
State. Every policy of an insurance carrier, insuring the payment of compensation
under this Act shall cover all the employees and the entire compensation liability
of the insured: Provided, however, that any employer may insure his or her
compensation liability with 2 or more insurance carriers or may insure a part and
qualify under subsection 1, 2, or 4 for the remainder of his or her liability to pay
such compensation, subject to the following two provisions:

Firstly, the entire compensation liability of the employer to
employees working at or from one location shall be insured in one such
insurance carrier or shall be self-insured, and

Secondly, the employer shall submit evidence satisfactorily to the
Commission that his or her entire liability for the compensation provided
for in this Act will be secured. Any provisions in any policy, ot in any
endorsement attached thereto, attempting to limit or modify in any way,
the liability of the insurance carriers issuing the same except as otherwise
provided herein shail be wholly void.

Nothing herein contained shall apply to policies of excess liability carriage
secured by employers who have been approved by the Commission as self-
insurers, or

(4) Make some other provision, satisfactory to the Commission, for the
securing of the payment of compensation provided for in this Act, and

(5) Upon becoming subject to this Act and thereafter as often as the
Commission may in writing demand, file with the Commission in form prescribed
by it evidence of his or her compliance with the provision of this Section.”
(Emphasis added.) 820 ILCS 305/4 (West 2010).

i1
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with the rest of section 4(a), there can be only one understanding of this phrase: the employer
must carry insurance sufficient to cover its whole/complete/total legal obligation to pay the
workers' compensation benefits to which its employee is entitled under the Act.

The phrase "insure his entire liability” is not ambiguous and the circuit court is more than
capable of interpreting it without any need for the commission's expertise. Therefore, in the
context of this declaratory judgment action, the circuit court's jurisdiction was primary. See
Country Mutual Insurance Co. v. D&M Tile, Inc., 394 11l. App. 3d 729, 736 (2009) (circuit court
correctly determined that it had jurisdiction over a declaratory judgment action involving an
interpretation of a workers' compensation insurance policy and section 3(17)(b) of the Act (820
ILCS 305/3(17)(b) (West 2006)).

The dispute at bar, although triggered by Stephens' workers' compensation claim, is not
itself a workers' compensation case. Instead, it concerns the separate question of how the
financial burden to pay Stephens' workers' compensation award, if any, will be distributed. See
Skokie Castings, Inc. v. Ilinois Insurance Guaranty Fund, 2013 1L 113873, Y 25-26.
Specifically, the dispute concerns a question of contract interpretation: whether, under the
insurance policy, Continental must pay the workers compensation benefits that Knox owes under
the Illinois Act for Stacy's injuries. Although the interpretation of section 4(a) of the Act plays a
part in the determination of whether Knox met the requirements of the other states policy
endorsement, the action at bar concerns matters of contract and statutory interpretation that are
collateral to the adjudication of Stephens' workers' compensation claim arising under the Act. As
such, the declaratory judgment action presents questions of law for the circuit court, not the
commission, to determine. The commission did not have primary jurisdiction to determine any

matter raised in the dispute at bar. Accordingly, the circuit court did not err in deciding the

12
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declaratory judgment action.
2. The Other States Endorsement
As the circuit court had jurisdiction to decide the declaratory judgment action, we tutn to
the majn question at bar: whether Knox was, by virtue of the nature of its operations in Illinois,
required by Illinois law to have obtained separate workers' compensation insurance coverage.
Under section A.1.b(ii) of the other states policy endorsement, Continental agreed to:
"pay promptly when due the benefits required of [Knox] by the workers' compensation
law of any state not listed in Ttem 3.A of the information Page [i.e., of any state other than
Indiana] if all of the following conditions are met:
k ok ok
b. The employee claiming benefits is not claiming benefits in a state where,
at the time of injury, *** (ii) [Knox was], by virtue of the nature of [its]
operations in that state, required by that state's law to have obtained separate
workers' compensation insurance coverage Hokok 13
If, as the circuit court found, section 4(a)(3) of the Illinois Workers' Compensation Act required
Knox to obtain "separate” workers' compensation insurance coverage for the Illinois claim, then
Knox could not comply with section A.1.b(ii) of t_he endorsement. As a result, the policy would
not cover the Illinois claim and the circuit court properly granted summary judgment to
Continental and against Knox.

Summary judgment is granted when " ‘the pleadings, depositions, and admissions on file,

% In order for the other states endorsement to apply, two other conditions also had to be
met: (1) the employee claiming benefits was either hired under a contract made in Indiana or, at
the time of injury, was principally employed in Indiana and (2) "the duration of the work being
performed by the employee claiming benefits in [Tllinois]" was "temporary." The question of
whether Knox met these conditions is not before us on appeal.

I3
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together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.' " Id. q 27 (quoting 735 ILCS
5/2-1005(c) (West 2010)). We review the circuit court's grant of summary judgment de novo. Id.
De novo review is also appropriate as the case turns on the construction of provisions of the
insurance policy and the Act, questions of law which we review de novo. Id. As noted
previously, our primary objective in construing a statute is to give effect to the legislature's intent
and the best indicator of legislative intent is the statutory language. Id. ¥ 28.

Section 4(a) of the Act provides that, in order to ensure the payment of workers'
compensation benefits, any employer who comes within the provisions of section 3 of the Act
must either: (1) self-insure its payment of any compensation due under the Act, (2) furnish
security, indemnity or a bond guaranteeing its payment of such compensation, (3) insure its
entire liability to pay such compensation, or (4) make some other provision that is satisfactory to
the commission for securing of the payment of the compensation. 820 ILCS 305/4(a) (West
2010).

Knox admits in its briefs that it is an employer that comes within the provisions of section
3 of the Act and that it was required to insure its entire liability to pay workers' compensation
benefits due under the Act pursuant to section 4(2)(3).° Section 4(a)(3) provides that, if an
employer does not self insure or furnish security, indemnity or a bond guaranteeing its payment
of the workers' compensation benefits or make some other provision that is satisfactory to the
Commission for securing of the payment of the compensation,” then the employer must:

"(3) Insure his entire liability to pay such compensation in some insurance carrier

8 Section 3 provides that the Act's provisions apply automatically to all employers and
their employees engaged in "[cJarriage by land," a business "declared to be extra hazardous." 8§20
ILCS 305/3(3) (West 2010).

14
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authorized, licensed, or permitted to do such insurance business in this State. Every
policy of an insurance carrier, insuring the payment of compensation under this Act shall
cover all the employees and the entire compensation liability of the insured: Provided,
however, that any employer may insure his or her compensation liability with 2 or more
insurance carriers or may insure a part and qualify under subsection 1, 2, or 4 for the
remainder of his or her liability to pay such compensation, subject to the following two
provisions:

Firstly, the entire compensation liability of the employer to employces
working at or from one location shall be insured in one such insurance carrier or
shall be self-insured, and

Secondly, the employer shall submit evidence satisfactorily to the
Commission that his or her entire liability for the compensation provided for in
this Act will be secured. Any provisions in any policy, or in any endorsement
attached thereto, attempting to limit or modify in any way, the liability of the
insurance carriers issuing the same except as otherwise provided herein shall be
wholly void." 820 ILCS 305/4(a)(3) (West 2010).

136 Knox asserts that it complied with these requirements by contracting for coverage of its
entire workers compensation liability with Continental, a carrier authorized and licensed to do
business in [linois. It argues the plain language of section 4(a)(3) does not require it to purchase
separate workets' compensation insurance in Illinois to insure its entire Liability. We agree.

937 As held previously, the requirement that an employer must insure its "entire liability” is
not ambiguous. Read in context with the rest of section 4(a)(3), it requires an employer to carry

insurance sufficient to cover its whole/complete/total legal obligation to pay the workers'

15
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compensation benefits to which its employee is entitled in Illinois under the Act. Section 4(a)(3)
provides that this insurance must be in "some insurance carrier authorized, licensed, or permitted
to do such insurance business in this State" (id.) which Continental is. Tt further requires that
"[e]very policy of an insurance carrier, insuring the payment of compensation under this Act
shall cover all the employees and the entire compensation liability of the insured" (7d.) which the
Continental policy does if the other states endorsement applies.

All section 4(a)(3) requires is that the employer acquire the mandated insurance from a
carrier authorized, licensed or permitted to do such insurance business in Illinois and that the
insurance covers "all the emplovees and the entire compensation liability."” Jd. Nothing in section
4(a)(3) suggests that the mandatéd insurance coverage must be in a "separate” policy covering
only the workers' compensation benefits due under the Act, ie., covering only workers'
compensation benefits due for injﬁries occurring in [llinois.

Section 4(a)(3) provides that, as long as (1) the employer's entire compensation liability
to "employees working at or from one location shall be insured in one such insurance carrier or
shall be sclf-insured” and (2) the employer has submitted satisfactory evidence to the
commission that its entire liability for the compensation provided for in the Act will be secured,
then the employer may insure its compensation liability under the Act with two or more
insurance carriers. Id. In fact, if those two requirements are met, the employer may even choose
to insure only "a part" of its liability and then secure the remainder of its liability by either self-
insuring (820 ILCS 305/4(a)(1) (West 2010)) or fumishing security, indemnity or a bond
guaranteeing payment (820 ILCS 305/4(a)(2) (West 2010)) or making some other provision that
is satisfactory to the commission (820 TLCS 305/4(a)(4) (West 2010)).

As our supreme court explained, section 4(a)(3) "affords [employers] the flexibility to use

16
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an'y of the latter three options (self-insuring; furnishing security, etc.; or ‘other’) to secure
payment of part of their obligation and then to purchase an excess coverage policy for the
remainder." Skokie Castings, Inc., 2013 1L 113873, § 6. If, as Continental suggests, section
4(a)(3) is read to require that the employer must insure its liability under the Act in a "separate”
(ie., individual and stand alone) policy, then the employer's flexibility to split its insurance
obligation across multiple channels will be read out of section 4(a)(3).

Here, Knox's employees all work from one location. Therefore, section 4(2)(3) requires
that Knox's entire workers' compensation liability to its employees "shall be insured in one such
insurance carrier or shall be self-insured.” 820 ILCS 305/4(a)(3) (West 2010). In other words,
under the Act, Knox had the flexibility to either insure its entire liability under one policy or self-
insure the entire liability. /d. Again, there is no language in section 4(a)(3) requiring that, if the
employer chooses to insure rather than self-insure, the insurance be in a separate policy covering
only Knox's liability in Illinois under the Act.

The endorsement provides that, if its conditions are met, then Continental "will pay
promptly when due the benefits required of [Knox] by the workers' compensation law of any
state not listed in Item 3.A of the information Page." This language in the endorsement is clear: if
the endorsement applies, then Continental will pay the benefits required of Knox by the workers'
compensation law of Illinois, which are the benefits due under the Act. Continental's
representative, Gary Richer, testified as much in his discovery deposition. Richer, the assistant
vice president of workers' compensation claims for Continental's third-party administrator
Berkley Risk Administrators, LLC., testified that the endorsement did not limit the amount of
coverage available in an "other state" to the coverage payable under the laws of Indiana. Thus, if

the endorsement applies, the Continental policy will provide the insurance required of Knox

17
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under [linois law, not Indiana law.

The endorsement excludes coverage if, in the state where the employee is claiming
benefits, at the time of injury, Knox (1) has "other workers' compensation insurance coverage,"
(2) was "by virtue of the nature of [its] operations in that state, required by that state's law to
have obtained separate workers' compensation insurance coverage," or (3) is self-insured.
Exclusions 1 and 3 do not apply here as Knox had no other workers' compensation insurance
coverage in Illinois and was not self-insured in Illinois. Exclusion 2 does not apply since, as held
above, Illinois law does not require that Knox maintain a "separate” insurance policy for its
liability arising under the Act.

As the parties point out, there is no reported Ulinois decision construing the condition in a
"residual market limited other states insurance endorsement” that there is no coverage under the
endorsement if, at the time of injury, the employer is required by the other state’s law "to have
obtained separate workers' compensation insurance coverage." (Emphasis added.) However, in
Zurich American Insurance Co. v. Uninsured Employers' Fund, 13 A.3d 98 (Md. Ct. Spec. App.
2011), the court of special appeals of Maryland considered the question of coverage under an
identical "residual market limited other states insurance endorsement.” The court posed the same
question as we are deciding here: whether the endorsement exclusion condition is satisfied if the
"other state" requires amy workers' compensation insurance coverage rather than separate
coverage. Id. at 107. The court found it was not. Id. Although we are not bound to follow
decisions from other states, we may look to Zurich American Insurance Co. for persuasive
authority. Fosse v. Pensabene, 362 1ll. App. 3d 172, 186 (2005).

In Zurich American Insurance Co., the court held that Maryland law required that the

emplover have insurance coverage but did not reguire the employer to have "separate” coverage.
ploy £ q ploy T £
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gurich American Insurance Co., 13 A.3d at 107. The court noted that "[t]be Endorsement does
not state *** that merely because the state in which injury occurred requires insurance coverage,
coverage does not exist under the Endorsement.” Id. Rather, the endorsement provided coverage
"unless” by virtue of the employer's operations in Maryland the employer was required by
Maryland law " 'to have obtained separate workers compensation insurance coverage.' " Id.
Therefore, since the Delaware-based employee was working in Maryland only temporarily and
the employer was not required to have separate coverage in Maryland under Maryland law, the
court found the other states endorsement provided coverage sufficient to satisfy Maryland law.
Id.

We find similarly here. Illinois law requires Knox to have insurance coverage, not
separate insurance coverage. As the court aptly explaived in Zurich American Insurance Co., to
read the endorsement to mean that coverage does not exist if the other state requires any
coverage "renders nugatory the word 'separate’ " in the endorsement. Id. Accordingly, the circuit
court erred in finding that section 4(a)(3) of the Act required Knox to have separate insurance for
Tinois claims and that Knox, therefore, failed to meet a condition of the endorsement.

The court's order granting summary judgment in favor of Continental and against Knox
on this basis is reversed.

We remand to the circuit court for further proceedings on Knox's cross-motion for
summary judgment and any unresolved issues in Continental's motion for summary judgment.

CONCLUSION

For the reasons stated above, we reverse the circuit court's grant of summary judgment to

Continental and remand for further proceedings.

Reversed and remanded.
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STATE OF ‘IL'L;EN.OIS' )i DAFﬁrm and'ac_iqpt_ {no changeé). D-i_r’zjufed_ Werkers; Benefit Fund (§4(d})
_.- : ) S8, D Affirm with changes D Rate Adjistment Fund (§8(2))
COUNTY OF COOK ) [ | reverse [T '$econd tnjury Find ($8(e)18)
o [ Teromsatal denied
Modify Down’ None of theabove

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

DARRELL N. NASH;

Petitioner, A%
vs, NO: 13 WC 36287
CITY OF CHICAGO;

Respondent.

DECISION. AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Conimission, after considering the issue of the nature and extent of Petitioner’s
permanent pama! disability and bemg advised of the facts and law, modlf ies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part lrereof,

Petitioner testified he is. 55 years old-and worksfor Respondénfas an “asphalt helper.”” In
that job he repaifs potholes, pavement, and * grinding out the streets.” In the winter he does
“notholes or filling in for radius cuts.” In the spring. he usually hangs signs. He was currently
still involved with his spring/sumimer work activities of haniging signs.

Petitioner also tes‘uﬁed he injured his lower back on October 28, 2013, when he picked
up a box of cardbodrd road signs weighing about 75 to 80 pounds AnMRI taken December. 23,
2013 showed:degenerative disc disease throughout the tumbar spine with mild right and mild to-
moderate left foraminal stenosis;.a dise bulge at L4-5 with shallow central and left paracentral
dise protrumon without significant spmai cord compromise, but mild bilateral foraminal.
narrowing, and a disc bulge and associated nsteophytlc ridge at L5-81 without significant spinal
cofd comptomise, but mild teft foraminal narrowing. Petitioner treated with medication and
physical therapy until May-8, 2013, at which time he was discharged from treatment and released
to full duty.
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Petitioner testified that currently he notices pain-whén he bends over to pick-upa parcel
of signs. It is in his low back down his left leg. “Aftera period of time,” he has tmghﬂg in his
feet and a burning sensation in his hip. He drives about 25 minutes to work. When he arrives he
has to take his tims- gettmg out of the car becatise of his back. His left leg gets numb from his
111;:1 to his toes if he sits in the car too long. He rio longer goes to-the gym. He tried it once “and
it didn’t feel good.” He does not do as much yard work as he: did prior to the accident.
Furthermore, he has “some serious pain” in his'back, leg and hip after outtmg grass. He now has
somebody come over to do that. He has ridden his motorcycle twice since bemg released by Dr.
Gireesar. It caused numbness and his back “didn’t-feel good at-all;” he was in the- process of
selling the motoreycle. Picking up laundry, garbage. or his five year old grandchild is painful.
He has difficulty sleeping,

The Arbitrator assessed the bases for determining a permanent partial disability award
under the 2011 Jegislation, He placéd greater weight on Petitioner’s relatively advanced age and
heavy labor in finding a higher level of permanent disabxhiy He also noted that Petitioner had
not begun his winter activities as an asphalt helper, Therefore, he did not know his ability fo
perform the tasks involved. in. pavement prinding. Accordingly, he placed some- weight on
Petitioner’s potential loss of eamning ‘potential.. Finally, the Arbitrator did not find Petitioner
ennrely credible because he was not forthcoming. Therefore, he relied on the medical. records
and not Petitiorer’s testimony regarding permanent partial disability. He awardéd Petitioner 30
‘weeks of permanent partial disability benefits representing loss of 6% of the person as a whole.

Respondent argues the permanent partial disability award is excessive. It stresses that the
Arbitrator improperly determined Petitioner’s:middle-age status is a factor increasing permanent
partial disability. Respondent-differs from the Arbitrator ‘arguing he will have to live with his
disability for a shorter period of time. than a-younger worker, It also posits the Arbitrator should
not have increased permanency based on the fact Petitioner had not started his winter duities,
because Petitioner was released to full duty.

The Commission notes that most arbitrators seem to be using a claimant’s: relatively
advanced age s a fuctor limiting permanent partial disability rather than increasing it because of
his/her having to live with the condition for a shorter period of time, The Commission also
concurs with Respondent that the fact Petitioner had not yet begun his winter work
responsibilities should not have been a consideration for increasing permanent partial disability
based on loss of aming potential. Not only was: Petitioner released to full duty, there was no
evidence introduced at arbitration regarding the physical demand level of Petitioner’s winter
duties. The only testimony regarded the weight of the parcel of cardboard signs he had to handle
during his spring/summier work activities.

Finally, Petitioner’s condition apparently resolved to the point he was released 10 perform
heavy labor with treatment cansxstmg of only medication #nd physical therapy, Therefore, in
looking at the entire record before us, the Commission concludes that an award of 3% loss of the
person as 'a whole is appropriate in this case and modifies the Decision of the Arbitrator
accordingly, .
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IT IS THEREFORE ORDERED BY THE COMMISSION. that Respoudent pay o

Petitioner the sum of $971.58 per week for a period of 28&1/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT 1S FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $726.56 per week for a period of 15 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the loss of 3% of the person ‘as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, ifany.

IT IS FURTHER ORDERED BY THE COMMISSION that Respandent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commiencing the proceeding for review in the Circuit Court'shall file with the
Commission a Notice of Intent 1o File for Review in the Circuit Court,

pareD: YUL3 1201 W 20 U /&{%,

W. Whitg s
{ *"‘“Zd*’;/ / / #’v?u”f'}
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STATE OF ILLINOIS ) [ ] inured Workers® Benefit Fund (§4(d))
-------- S sse || Rate Adjustment Fund (§8(2))
COUNTY OF Cook ) [ 1 Second Injury Fund (§8(e)18)
. None of the above

[LLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Darrell N. Nash Case# 13 W 36287

Employee/Petitioner

Consolidated cases; None-

V.
City of Chicago Dept. of Transportation

Empleyer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and'a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Stephen Friedman, Asbitrator of the Commission, in the city

of Chicago, on October 6, 2014, After reviewing all of the evidence presented, the Arbitrator hereby malces:
findings on the disputed issues checked below, and attaches those findings to this.document.

DISFUTED ISSUES
A, i:] Wis Respondent operating under and subject to the [ingis Workers' Compensation or Occupational
Diseases Act? :
{: Was there an employee—empioyer relationship?
IDidan accident octur that arose out of and in the course of Petitioner’s emplﬂyment by Respondent?
.| What was the date of the accident?
Was timely notice of the accident given to Respondent?.
{15 Petitioner's current condition of ill-being causally related fo the injury?
What were Petitioner's earnings?
.| 'What was Petitioner's-age at the time of the accident?
[ | What was Petitioner's marital status at the time of the accident? .
D ‘Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute? _
[ 1TPD (] Maintenance Orm.
L. . What'is the nature and gxtent of the m_]ury'?
M. D Should penaitms or fees be imposed upon Respondent?
N, X .__Is.."R,_espﬁn&ent due any credit?
183 D Cther

S oHEU 0w
|l INI—]

T FDe 0 TOF W Randolph Sreet $9-200 Chioags, 1L 60601 21578196611 Toll free S68/352-3033 _ Welaite: wwww.fuce.il.goy
Downpiatz offices) . Colfinsviile 618/346-3450  Peoria 30947 1- 3018 Foelford 815198?’-?29’ Springfleld 717/785-7084
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Darrell Nash v. City of Chicago, Department of Transpottation 13 WC 36287

FINDINGS aow) L e i
On October 28, 2013, Responderit was operating under and subject to the provisions of the Act!

On this date, an cmpioyee-semplo'yer}relaﬁonshlp did exist between Petitioner and Respondent.

On thig date, ?eﬁﬁqner_did sustain an‘accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year prece&ing the injury, Petitioner carned $75,783.80; the average weekly wage was $1,457.38.
On the date of accident, Petitioner was 54 years of age, married with 1 dependent child.

Petitioner has received all reasonable and necessary medical services.

Respondent fias paid all appropriate charges for all reasonable and necessary medical services.

Reéspondent shall be given a credit of $30,958.71 for TTD, $0 for TPD, 80 for maintenance, and $0 for other
benefits, for a total credit of $30,858.71.

Respondent is entitled to a credit-of 50 under Section 8(]) of the Act,

ORDER

Respondent shall pay Petitioner temporary partial dlsabﬂi"y benefits of $971.58/week for 28 1/7 weeks,
commencing October 28, 2013 through May 11, 2013, as provided in Section &(a) of the Act. Respondent is-
given a credit of $30,958.71 for TTD. This results it @ credit for the overpayment of benefits'of $3,615.67

Respeﬁdant shall pay Petitioner permanent partial disability benefits of §721.66/week for 30 weeks, because
the injuries sustained caused the 6% loss of the person as a whole, 4s provided in Section 8(d)2 of the Act,

RULES REGARDING APPEALS" Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered asthe
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Narice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an emiployee's appeal results in either no change or a decrease in this award, interest shall not acerie.

e

Signature af}h@." — A D

iCADDes p. 2 aoct 2% Zﬁ\&'
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Darrell Nash v, City of Chicago, Department of Transportation 13 WC 306287

On Qctober 28, 2013, Petitiones Darrell Nash was employed by Respondent City of Chicago; Department af
Transpartation as an asphalt helper,

)
2
e

A

Statémentaf'?acts

He testified that his job duties inéluded filling potholes, pavemeant repair and grinding. He posted signs for street répair,
He did this from spring to winter. In the winter he filled potholes and operated a radial saw.

On August 28, 2013 he was posting signs, The signs were jn a box that weighed 75 to 80 pounds. Petitioner testified that
hée went to post 2 sign on a post and 35 he stepped back, he Stepped into a sewer and fall to his left, hitting the ground
and fanding on his Buttocks. Petitioner tastifiad that he reported the accident to his supervisor Mike Flores and was sent
0 Mercy Works, He drove there, Petitianer testified that he was experiencing sharp agonizing pain in his low back and
teft leg.

Mercy Works records were admitted as Petitioner’s Exhibit 1. The history in Dr, Diadula's 10/28/2013 note is that “he
stepped off the curb into a hole, He was trying to catch himself to break the fall, but he twisted and injured his low
back. He did not have any impact of his back against the curb?” The subjective complaints were low back pain radiating
to the left foot with numbness and tingling. He denied any similar condition in the past. He was disgnosed with a low
back sprain. He was given Toradol and prescribed Norco and advised to use ice and then heat and home exercises. He
was taken off work, On 10/28/13 he was seen in follow upand referred to see an orthopedic back specialist.

Petitioner testified that he was refarred to Dr. Gireesan and first saw him on 11/4/13. Petitioner testified that he was:
recomimended for an MRI which was performed-on 12/23/13, Petitioner testjfiad that he underwent a second MRIin

February, 2014. He ‘had physical therapy thraugh 5/1/14. On May 8, 2014 he'was released to return to. work full duty,
Petitioner testified that at the time of his release his painwas to§erabie He was prescribed 75 Codeine tablets.
Petitioner testifled that these lasted him 2 % months.

‘Dr. Gireesan's records were admitted as Petitionar's Exhibit 2. The 11/04}2013 note records.complaints of pam in the
low back and radiation with tingling and weaknass: The physical exam notes normal strength, reflexes, sensation and a

negative straight leg raising. The assessment was discogenic low back pain, The 12/05/2013 office note has similar
finding and dllowed Petitioner to return to light work if available..

The'MRI performed 12/23/2013 noted muttilevel degeneratwe changes. It also notad a hydronephrosis of the teft.
kidney. Petitioner was referred to an urologist. Petitioner testified that he underwent surgery for a Kidney stone in
January, 2014. Petitioner testified that the strgery did not change his back pain. The records.of Northwestern Memorial:
‘Hospital were admitted as Petitioner’s Exhibit 4. They document the surgery on January. 7, 2014, The January &, 2014
progress note status that patientreports almost immediate improveément in low back pain. The January 10, 2014
progress note and Discharge Summary both state “pain controlled.”

Dr. Gireesan’s 01/23/2014 note states that Petitioner is recovering from his kidney surgery and continiles to complain
of pain in the low back area with radiation 16 the left iower extremity. The review of the MRI shows deterioration of tha
disc at L5-51 but no evidence of any hernlated disc. The 2/14/2014 note states Petitioner is sleeping OK. Pain gets worse:
with shoveling snow and fifting: Petitioner testified that he attempted to shavel snow from his porch, but the pain
Forced hir to have his neighbor da the snow reémoval. A course of physical therapy was recommaended, The 03/23/2014
note records that Petitioner did not report any radiation of pain to the iower axtremities, Petitioner testified that he did-
not make that statement. A further MRi was performed.on 02/17/2014. The impression was multsievel degenerative
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disease, most prorinent. at £3-81. The Q4/12/201r3 note states Petitioneris feel:ng better He has 60 percent reliefof
his ain. He wants to finish T and return to work. Dr. Gireesan released Petitioner to returnto work on 05/08/14. In
his note of that date, he notes 5/5 strength in all. muscle groups and negative straight leg raising. Pet;txanar has stil
some residual back pain .which comes and goes.

The records of Accelerated Rehabilitation Centers were admitted as Petitioner’s Exhibit 3, They show physical therapy
frofm 02/24/2014 through discharge on 05/01/2014. Petitioner- reported decreased pain since treatment was initiated.
There was no numbness or tmgimg or Jass of sensation in his lower extremities.

petitioner testified on direct examination that he had no prior back probiems before the date of accident, On cross
examination, he admitted he had back injury on May 22, 2006 with treatment on 3 occasions at Mercy Works, and’
‘another back i injury in 2007 with treatment at Mercy Works. Petitioner testified that in 2007, he had an MR} which
showed degenerative joint disease. Petitioner testified that he saw Dr. Weiner, an orthopadic’ physician. Petitioner
testified that he had no back or left leg complaints’ from 2007 untt the date of accident.

Patitioner ‘testified that he currently is working his regular job duties. Petitioner testified that he drives 25 minutes to
wark and has to ga’t out of the car with compiaints of numbness in his left leg from the hip to the toes. Petitioner
testifled that he has pain in his back and left leg with many household activities. He does not go to the gym. Petitioner
testified that he tefed to ride his motarcvcie 7 fimes since the accident and it did not feel good, his left leg would go.
nimb, Petitioner testified that he s trying to ‘sell it

Petitioner testified that he has not returned to see Dr, Gireesar since May 8, 2014, Petitioner testified that Dr.-Gireesan
tald him there was no more he could do: Petitioner testified that Dr. Gireesan said surgery was an option. He is not
taking arly prescription medication, Petitioner testifiéd that he was concerned it was habit forming. He takes regular
Tylenol, He does his home exercises.

Conclusions of Law
In support of the Arbitrator's decision with respect to {F) Causal Connection, the Arbitrator firids as follows:

As 3 result of the accidant on October 28, 2013, Petitioner sustained an injury to his low back, Petitioner conceded that
he had prior work injuries to the low back in2006 and 2007 on cross examination. He had tréatment at Mercy Works at
that time and had an. MRI whlch showed. degenerative disc disease, ‘He had no medical traatment from 2007 until the
date of the accident and had immediate treatriient and complaints related to that incident. The Arbitrator finds that
Petitioner sustained an aggravation to his degenerative disc disease condition as a result of the accident on QOctober 78,
2013 and that the treatment and complaints thereafter are causally related to that accident.

The Arbitrator notes the incidental finding on the MBI of the. kadnay stone and the treatment for that condition at:
Northwestern Memorial Hospital. There is no claint that this treatment was caused by the accident. The Arhitrator finds
that the low back and left ieg complaints decumented and treated by Dr, Giréesan are related to the compensable back
injury.and not related to this kidney condition.

Accordingly, the Arbitrator finds that petitioner sustalned an aggravation of his pre existing condition of degenerative
disc disease in his low back as a result of the accident-on October 28, 2013,

in support of the Arbitrator's decision with respect to {L} Nature and Extent, the Arbitrator finds as follows:
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The date of-accident in this matter is after September 1, 2011 and therefore permanent part;ai citsabitity must be
_e_yaluate_q pursuant to the provisions of' Sgcﬁuc_m_s 1b(b) of the Act.

With regard to subsection (i) of §8.1b{b}, the Arbitrator notes that no permanent partial disability impairment report
and/or opinion was submitted into evidence. The Arbitrator therefore gives no weight to'this factor.

With regard to subsection. (it) of §3.1b{b)}, the occupation of the employee, the Arbitrator- notes that the recard reveals
that Petitioner wasemployed as a asphalt helper at the tima of the accident and that he 1 is able to raturn to work in his
prior capacity as a result-of said injury. The Arbitrator notes that this job includes fifting boxes of signs that can wefgh up
to 80 pounds. Petitioner also.does paving work including grinding and filling potholes. This would be considered a heavy
job. Because of heavy nature of the work, the Arbitrator therefore gives greater weight to this factor.

With regard to subsection {iip) of §8 1b{b) the Arhitrator notes that Petitioner was 54 years old at the time of the
accident. Because of petitioner's age as an older employee for the type of heavy work that he performs, the Arbitrator
therefore gives greatar weight to this factor..

With regard to subsection {iv) of §3.1b(b), Petitioner's future earnings capacity, the Arbitrator notes that Petitioner has
returned to his regular oecupation and has been performing his regular dutiés. The Arbitratar notes thathe has
returned to posting signs and has not yet performed the winter duties of pavement grinding, Because of this, the
Arbitrator therefore gives some weight to this factor.

With regard.to subsection (v) of §8.1b{b), evidence of disability corroborated by the treating medical records, the
Arbitrator notes that Petitioner was diagnosed with discogenic back pain corroborated: by the MRI studies. The studies:
did not reveal a disc herniation. The neurciogical studies were: a!ways negative. With respect to Petitioner’s current
subjective complaints of continued back pain and left leg. symptoms, the Arbitrator notes inconsistencies with
Petitioner's testimony and the other avidence, Petitioner’s testimony that he struck his buttacks on.the ground is not
documented in the initial histories- pro\nded ta Mercy Works, Dr. Diadula of Dr. Girgesan. The records of Dr. Gireesan
and Accelerated Rehabilitation Center do not document ongoing leg complaints in the May, 2014 visits. Dr. Gireesan's
notes do not support Petitioner’s testimony concerning a discussion of possible surgery.. The Arbitrator also notes that
Petitioner did not admit to prior backinjuries. until confronted with medical records on cross examination. Because of
this evidence, the Arbltratar therefore gives greater waight to the medical recards and lesser weight to Petitioner’s
testimony on this .f_ac_tcr_ :

Alt factors except subsectlcm (i } of §8 1b( ) aré r’é]_?\rarx_f in makipg'iﬁe award,

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner sustained permanent
partial disability to the extent of 6% loss of use of personas a whole pursuant to.§8{d)2 of the Act.

In support of the Arbitrator’s decision with respect to (t_\i) Credit, the Arbitratar finds as follows::
The parties agree that Petitioner was paid TTD for a period in excess of the period of lost time. The amount of the

overpayment was stipulated to be 53,615.67. The Respondent is entitled to credit in this amount against the permanent
disabilify awarded herain,
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

ANDREW TULL,

Petitioner,
g, N(_}: } S\VC 421 23

EVERGREEN FS, INC,,

tespondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by'the Respondent hierein and notice given
to all parties, the C ommission, after considering the issues of accident, causal connection,
medical expenses, mileage, temporary total disabdzty and-permanent partiat- disability, and being
advised of fhe facts and law, modifies the Decision of the Arbitrator as stated belowand
otherwise affirmsand adopts the: Detision of the Arbitrator, which s a_.ttached hereto and made a
part hereof.

FINDINGS OF FACT ANDCONCLUSIONS OF LAW
The Commiission finds:

1. Respondent runs a ferilizer warehouse; and Pefitioner worked 27 years.as Respondent’s
Facility Manager,

2. On July 11, 2013 Petitioner was helping co-workers opén a railcar, He crawled under the:
railcar o hQ{)k a2 come-along 100t The sround was wet due to rain, zmd they were
unloading DAP, which is a very slick substance. As the workers were pulling on the:
come-zlorig Petitioner slipped and fell on his lefi knee and shoulder.

5

3. Petitioner -underwent'chircs?ra;;iic: care, and Dr. L1 ardered lumbar and left shoulder
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MRIs. The Jeft shoulder MRI revealed a moderate to high grade partial thickness bursal
surface tear, while the lumbar MR1 revealed multi-level disc bulges.and endplate spurring
throughout the lumbar spine, multi-level facet arthrosis, and multi-level mild foraminal
narrowing: He was diagnosed with a left shoulder rotator cuff tear and a lumbar spine
hérniated disc or possible T12 compression fracture.

4. Peritioner eventually underwent 2 left shiotlder surgeries in August 2013, followed by
physical therapy for his left shoulder and low back.

Lh¥

During physical therapy, Petitioner noted that his right shoulder began bothering him
because he was using it more, due‘to his lefl shoulder issues.

6. A right shoulder MRI was performed in December 2013, and revealed mild to-moderate
supraspinatus tendinosis without tear, possible biceps tendinosis, possible labral
‘dégeneration and possibie subacromial decompression.

7. In January 2014 Dr. Li diagnosed a right shoulder biceps and SLAP tear.

R. Petitioner subsequently underwent right shoulder surgery on April 1, 2014, After
additional physicaltherapy, Petitioner was released to work on August 18, 2014.

9, Petitioner travelled from his home d Colfax, [Lto Bloomington, 1L for medical
treaiment,

The Commission affirms the Arbitrator’s nﬂmos on the issues of aceident, causal connection,
medical expenses, temporary total disabilify and permanent partial disability. ‘However, the
Commission vacates the aw ard for mﬁcaae

Petitioner travelled approximately. 40 miles round trip to.and from his medical providers’®
place of business for treatment, This mileage caleulation does not-exceed local travel
standards, thus Petitioner is not entitled to reimbursemsent for such travel,

Petltloner the Sum of $633 26 per. week for ¢ a pemod of E9 617w eeks that bemg the penod of
temporary total incapacity for work under §8(b) of the Act.

IT [SFURTHER ORDERED BY THE CQMMESSiON that Respondcnt pay to Petitioner
the sum 0f $369.93 per week for a penad of 112 :x we‘e}\% as provided in §8(d)(2) of the Act, for
the reason that the i mjuries sustained caused 2'12.5% loss of use of Petitioner’s person as a whole

for his left shoulder injury and a 10% loss of use of Petitioner’s person as a whole for his right
shoulder injury.

IT IS FURTHER ORDERED BY THE COMMISSION {hat. Respondent pay to Petitioner
medical expenses in the amounts of $42,271.40 to Orthopedic and Shoulder Center, $27.603. 060
10 Ireland Grove Surgery Center; $358.20 to Ambulatory Anesthesia, and $4.636. 31t0
Prescription Partniers under §8(a) of the Act.



P13 WC 42121 " ¥

" Page 3 n o
RN AR I AR
E@z“ @wﬁﬁﬁw
IT 1S FURTHER QRDERED BY THE COMMISSION that Respondent pay to Petitioner

interest under §19%(n) of the Act, if any.

ITIS HJRTHER ORDERED BY THE COMM IISS}D\E that. Rebponﬂem shall have credit
for all amounts patd, if any, to or on behalf of Petitioner on account of said accidental i injury.

Bond for the removal of this canse to the Cireuit Court by Respmléssm is hereby fixed at the sum
of §75,000.00. The party commencing the proceedings for review inthe Circuit Court shall file
with the Conimission 2 Notice of [ritent fo File for Revmw it Cireuit Court.

DATED: JAN &~ 2018 AN
DLG/wde: o Dav;ci L A’er_
0O 11/5/15
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Stephen Mathis
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STATE OFILLINGIS + D Injured Workers! enenc f‘und'(§4(6))

)88 ] Rate Adjustment Fund (§3(z))
COUNTY:OF McLean ) [:] Second tnjury Fimd (§8(e)18)
R : R e Mme ofthe above
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
Andrew Tull ._ Case # 13 WC 042121
Esployee/Petitioner ' i
¥, Consolidated cases:

Everareen FS Inc,

ol Rea | 18I7CCD003

An Appbcatmﬂ Jor 4 cg‘;uﬂmenr of Claim was filed {n this'matter, and & Notice df Hear;;ag was mailed to-each
party. The matter was hieard by the Hemrable Gregory Dolilscm Arbitrator of the Commission, in the city of
Bloomington, lllinois, on February 24, 2015, Afier reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

jplsPLf'fEn [550ES
A D Was: Respondent operating under and subject to the Nlinois Workers' Compensation or Occupational
Diseases Act?

D Was there an emploves-emplover. relationship?

Did an ‘accident occur that arose out ofand in the courseof Petitioner's ernployment by Respondem‘?
: D What was the date of the accident?

|| Was timely riofice of the accident given to Respondent?

Is Petitioner's current condition of ili'-bemg_caus,aliy related fo the injury?

[:] What were Petitioner's carnmgs7

. || What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of'the acmdunt’?’

X Were the medical services that were provided to Petitioner reasonable and nécessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. . <] What temporary benefits-are in dispute?
D [ ] Maintenance > TTD.

L. E What i3 ;he nature and-extent of the i m} jury?

M D Shiould penalties or fees be imposed upon Respcndcn'{_?'

N. | | Is Respondsnit due any éiedit?

0. B4 Other Mileage

=g 0w
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On7-11+13, Respondent swas operating under and subject o the provisions of the Act.

Onthis date, an empioyea-emplayet.re] ationship did exist between Petitioner and Respondent,

‘Onthis date, Petitioner did sustain an accident that arose out of and inthe course of employment.
Timely notice of this accident was given to Respondent. |

Pefitioner's current condition of ill-being s causally related to the accident..
Jn the year preceding the injury, Petitioner garned $49,394.28; the average weekly wage was $949.89.
On the date of accident, Petitioner was 55 years of age, married with O dependent children.

Petitioner Jias received all reaso,nablé and necessary medical services.

Respondent has not paid all 3ppr0priate charges for all reasonable and necessary medical services,

Respondent shall be given a credit of $5,699.38 for TTD, $4,798.12 for TPD, $0 for mainfenance, and 30 for
other benefits, for atotal credit of $10,497.50,

Respondent is entitled to a credit of $1,332.80 under Section 8(j) of the Act, Respondent shall Hold Petitioner
harmless from any claims by any providers of the services for which Respondent is receiving t this credit.

ORDER
The Arbm'ator findls that all temporary total disability and temporary partial dzsabdxty benefits due-and owing
Petitioner prior to Apri) 1,2014 has been paid and that the credit 6f$10,497.50 applies to this penoci of time,

Additionally, Respondent shall pay Petitioper additional temporary total disability benefits of $633.26/week for
19-6/7 weeks, commencing April 1, 2014 through August 17, 2014, as provided in Section S(b} of the Act,

Respondent shall pay reasonable and necessary medical services; pursuant to the medical fee schedule, of
$42.271.40 to Orthopedic and Shoulder Center, $27,603.00 to Ireland Grove Suro'ery Center, $358.20 to
Afnbulatory Anesthesia, and $4,636.51 to Prescription Partners, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $569.93Aweelk for 112.5 weeks, because
the i 1mumes sustained caused the 12-1/2% loss of the person as a whole for the left shoulder and 10% loss of the
person as a whole for the right shoulder, as ‘provided in Section 8(d)2 of the Act:

Respondent is ordered toreimburse Petitioner in thie amourit of §2.217.60 for mileage of 3960 milesat $.56 per
mile;

RuLES REGARDING APPEALS Unless a party files-a Perition for Review within 30 days after receipt of this demsmn,
and perfects a review in accordance with the Act'and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTERESTRATE [f the Commission reviews this award, interest at the rate set forth on the Nofice of
Decision of Ar bitrator shall acerue from the date listed below to the day before the date of payment; however, if
an emplovae 5 appealjesuits in either no changg ora deﬁrease in this award, Interest shall not accrue,

—~— *} _,.r“’ _ é 2
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Attachment to- A‘rb_i trator Decision
(13 WCAE}'EI}

F I\EDIVGS OF FA,CT
Petitioner-had’ bean emplay d by Re%pondent, Eve}:grwn FSInc., as a Térulizer plant manager for
approximately 26 years prior to July 11,2013, On that date, Petatmner was called to the plant floor to help open
a railcar. Petitioner said that he was using a.¢come-along to. pry open. the railcar and ‘was pulling with both arms
when © somnthmg gave.” When this occurted Petitioner slipped-on a wet floor and went down on his left arm,
‘shoulder and lef knee

Petitioner_ testifisd that he noticed immediate pain in his left shoulder, left knee and back. Petitioner said
that he.continued to work but he noticed left shoulder pain and ncreasing low back pain,

On July 16; 2013 and July 19, 2013, Petitioner treated with Dr. Duncan, a chiropractor in Colfax. Dr.
Dunca’s initial intake form and records give & history of dccident and symptoms consistent with Petitioner’s
testimony. Dr. Duncan treated Petitioner’s low back and spine. {PX S)

Wi mker compen«atmn carrier on. July 29,2013, Boﬂ1 of these forms give a. i:ustc;ry of work accident and
“symptoms consistent with Petitioner’s te‘;umony (PX 3, PX 4y

On July 25, 2013, Petitioner treated with his family ‘doctor; Dr: Hancock. Dr. Hancock took a history of
accident consistent with Petitioner’s téstimony. Dr; Hancock’s record states that Petitioner had left shoulder
and neck pain and that he suspected a rotator cuff fear. Dr. Hancock’s record also states that Petitioner had love
back pain zadiatmg to his posterior thighs with prior hlstory of degenerative disc disease. Dr. Hancock
preseribed light duty work and referred Petitioner to Dr. Li, an arthopedic surgeon. (PX 2y

On July 31,2013, Petitioner {reated with Dr; Li.. Dr. Lirecorded a- i’ﬂSlOl‘V consistent with Petitioner’s
testimony. Dr. Ll rendered an initial diagnosis of Teft shioulder rotator cuff tear with a lumbar spine herniatéd
disc or pssmbie T12 compression fracture; (PX.19) Dr. Li ordered a MRI of Patitioner’s Jeft shoulderand low
back on July 31,2013, With respect to the-left shoulder, the radiologist indicated same showed a focal moderate
to high grade pama] thickness bursal surface tear involving the anterior insertional fibers of the distal
supraspinstus tendon, a Grade ['1o 1AC joint separanon and a small amount of fluid in the glenchumeral joint
and sibacromial-subdeltoid bursa. (PX 6} Petitioner’s low back MRI was read as multi-level mild disc bulges
without dominant disc herniation or severe spinal stenosis, multiple mild facet arthrosis, and multi-level mild
foraminal narrowing. (PX 7)

Petitioner returned to Dr. Lion August 2,2013. After docmnemmg the MRI results, Dr. Ii-assessed
Petitioner with @ teft shouldérhigh grade partial tear of the supraspinatus-tendoi. Dr. Li recommended surgery

for the lefi shoulder. Dr, Li also assessed Petitioner with a lumbar spinestrain and ordered physical therapy
(PX19)

Drekbid pe;:xmuued surgesy o Petitivner’s left shoulder on AugusrTd, EUIB consisting 6f ATl shoulder
rotator ouff Tepair, arthroscopic subacromial decompressmn and extensive débridement of anterior; superior
and posterior Type Tlabral tea; Dr.Li’s pcst-operatme didgnosis was left retator cuff tear; impingement

syndrome; and. Type | anterior; superior and postermr labral tear. (PX 8)

On August 18 ’7013 Dr Li mdered a pr;)st operatwe C’I uf Petmener & Ieft shouidﬁr The radloichs’t Dr
Worg, stated that thé anchor device located in the very anterior aspect.of the greater tuberoseity of the humeral
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h‘t:_éd waﬁ.'hali‘ embedded within the bony confines of the greater tuberosity and was half ¢uwiae the bony cortex
and exterided into the superior dspect of the bicipital groove. (PX.9) Dr. Li recommiended a second surgery o
remove the suture anchor and revise repair arthrascopically, (X 19)

On August 30, 2013, Dr.: Li performed another left shoulder surgery to debride scar tissue and revise the

rotator cuff repair as-well as removal of the hardware from the Bicipital groove. (PX 10)

Post-operatively; Petitioner underwent physical therapy through Dr. Li’s office. Petitioner underwent a.
few sessions for his lower back-and the therapist performed passive range of motion on his left shoulder,
Petitioner last received therapy for his low back on September 19, 2013. At that time, the therapist noted
Petitioner reported significant improvement with his low back symptoms. It was tioted he had returned to full
functional mobility, (PX 19)

On October 2, 2013, Petifioner reported to Dr, Li and-advised the doctor that his left shoulder pain and
mobility was improving. Dr. Li contifined physical therapy but noted that Petifioner could stop using the CPM
machine and Game Ready compression therapy for his left shoulder. Peétitioner continued with left shoulder
pliysical therapy. The physical therapy records indicate that Petitioner began using one to five pound weights
during therapy between October 2, 201 3 and October 31,2013, During that period, or specificaily Oetober 7,
2013, Dr. Li released Petitioner to return to work with restrictions. (PX 19)

Petitioner testified that he had noticed some right shoulder pain shortly after his accident, but it came and
weit: Petitioner said that during therapy; he was using the weights with both of his hands and that he was
increasing the use of his right arm. Pétitioner said that, as the therapist increased the poundage of the free
weights he was using, he beégan to experisnee increasing right shoulder pain, Petitioner said that the therapist
hiad also recommended home exercises using bands and free weights, Petitioner said that he performed range of

‘motion with the different bands attached't0a door. _Pe‘_tiﬁc'}r;er- said that-as he performed these exercises, his right
‘shioulder-pain increased and it became more difficuit-to-perform: the exercises.

Petitioner testified that on November 8, 2013, he infbrmx_ed' his physical therapist that.he was having some
pain in his right shoulder. Petitioner provided that the pain-in his right shoulder after his-July 11,2013 accident

was different than the pain he had in the past and as such he mentoned it fo his therapist. Therapy records from

November §th, show Petitiorier informed the therapist of experiencing pain and weaknes s.of the right rotator
cuff, (PX 19) ' .

On November 11, 2013, Petitioner reported that'his left shoulder was great, but his right shoulder was

sore, Petitioner also provided that ke had been performing his Home Exercise Program with one (1) set of ten

{10). (PX 11} On November 13, 2013, Pétitioner reported that his right shoulder * .. has been bothering me
lately. . I'm doing more with it than usual.” (PX'12) By November 22, 2103, Petitioner complained his right
shoulder hurt worse than his left. '{_PX 13) Petitioner testified that by November 22, 2013, he'was Jiiting upt0

fifty (50) pounds during therapy.

~ Therapy notes from December 3, 2013 show Petitioner reported that “[his left shoulder] motion 1s really
good but I can tell my strength isn’t all the way back yet, My right shoulder has been bothering me and I want
to get my strength all the way back with the left: I'm goingto need this left shoulder to be strong because I"ve.
been over using my right lately and it’s been hurting, [ have had problems with my fight shoulder in the past so
I'really need thig left shoulder to.be full strength,” (PX 15)

On Jarivary 3, 2014, the therapist’s progress note stated that Petitioner had some mild impaiiment in his

left shoulder consisting of weakness doing yard work, hobbies and work, The therapist noted that Petitioner
had good range of motion in the left shoulder but still demonstrated mild weakness in the left shoulder
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dhduetion and external rotatioh, The therapist stated that Petitioner’s shoulder strenath Was - s ose rumer apist
felt Petiioner met all his goals 1€:oardmcr the left shoulder, However, Petitioner was stiil EXpressing conceyns
about his right shoulder, (PX'13)

At Dr, Li’s request, Petitioner underwent a MR1 of the right shoulderon Ianuafv EO, 2014, The radiologist.
stated that Petitioner hiad mild to moderate supraspmatus tenidinosis without tear, possﬂale biceps tenodesis; and
; hyper intensive signal along the base of the supertor labrum as well as multifocal post-operative changes, (PX
16) Dr. Li d;aﬂnoseci Petitioner as havmv a. nght shoulder biceps and ST.AP tear. (PX 17)

Crn February 10, 2014, Dr. Li reported Petitioner could ad\ ance activities as tolerated and had reached
maximum medical improvenient with IESpECt to his left shoulder, Dr. Li also provided Petitioner. required
additional treatment for his right shoulderin the form of a right shoulder arthrmc{}pw shoulder surgery. (PX 19)

Petitioner returned'to Dr. Ti on March 31,2014, Dr. Li noted Petitioner wanted to discuss his injuryat
work related 1o his right sheulder coniplainis. Dr. Li recorded the following, “He denies any Right shoulder
injury before accident and denies any accident since, He was puihnﬂ a comealang with hoth hands and slipped,
falling on his left shonlder. However, he was pulling with his Right shoulder when he stipped but did not fall on
it. He noticed more pain with [his] Rwht shoulderas he was rehiabilitating [the] left shoulder. He has had
previous Bristow procedure which is extra-articular, and is unrelated to current Biceps and Labral patholwv

(PX 19

On April 1, 2014, Dr. Ly performed a mght shoulder mﬂ}msccpy with arthroscopic subacromial
decompression, extensive debridement of the anterior, superiot and posterior labral tears as well as a partial
thlckness retatc:z curf ‘tear, and biceps tcnadesn Dr. L1 8 post-operamre ﬁimgnosxs was a 1‘1ght shouider biceps

and nnpmcrernent syﬂéwmc (?X 18)

At Resporident’s request, Petitioner underwent a Section 12 examination with Dr. Michael Cohen on July
9,2014, In his narrative report Dr, Cohen stated that Petitioner reported that he did not havepain in his left
shoulder, however he still had weakness with overhead activities and that his finction was-pretty close’to
normal. On the right side, Petitioner reported continued: catching in his right shoulder with some, decrgased
strengili, Petitioner felt he was® 75% to 80% better on the right hldét than he was pre-operatively, On exam,
Petitioner had full abduction and internal rotation which was symumetric in:both shoulders. He had fill
supraspinatus bilaterally with no pain. He'had negative 1mp1ngemem signs bilaterally and he had neg,atwe
Speed’s and. Yergason's tests.on the right shoulder. Hisright blceps miliscle was distally displaced.. Dr; Cohen-
opined Petitioner-was at maximum medical r,mpm\rement on the'left shouider and that the July 11,2013
actident caused Petitioner’s left shoulder condition requiring surgery. Dt Cohen further opined that because
Petitioner did nat todge ccmplamts concerming his right shoulder t6 Dr. Duncan, Dr. Li, or the physical therapist
until November 11, 2013, he did not believe Petitioner had any significant injury to his right shoulder during his
work accident on J uly 11,2013, Dr, Lohen indicated e would expect Petitioner to be performing most
activities with his dominant right arin even without injury. Dr. Cohen gpmed that the subsequent treatment to-
the right shoitlder was not causally rélated 1o said accident. (RX 1}

-Post-operatively, Petitioner underwent-physical therapy at Pr. Li's office. through-August-13;2014On--
said date, the theraplst recorded Petitioner conveyed right shouldet musele soreness and a dull ache with. 1 out
of 10 pain level. The therapist noted that Petitioner’s pain was occasional, dull, and aching; Petitioner still Had
an occasional report of “impingement™ type symptoms with overhead work and that he was instructed to take
frequent breaks while performing overhead work. 1 astly, the therapist noted a slight restriction in range of

“motion and 4+/5 strength. Petitioner was dzscharaec:i from therapy witha note that he had met-all goals of

therapy. (PX 19}
181IUCC0003
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_ Dr. Li released Petitioner to retun to full duty work on August 13, 2014 with instructions to continue his
home exercise program. (PX 19)

‘On Septeriber 3, 2014, Dr. Li authored a narrative report: Dr. Linoted that Petitioner.was pulling 2
come along with botl hands and slipped and fell on his left shoulder while at work on July 11, 2013. Dr. Li
stated that Petitioner sustained a rotator cuff tear and required surgery on lis left shoulder. Dr. Li stated that as
Pediioner was rehabilitating his Jeft shoulder, he was relying more on his right amm- for daily activities and -
began to develo;: pain in his right shoulder. Dr. Li stated that Petitioner reqmred surgery on his right shoulder
ta address the labral tear and biceps tenden tear. Dr. Li stated that it was his:opinion within, a reasonable degree:
of medical certainty that the July 11, 2013 accident contributed to the injury to bothof Petitionier’s shoulders.
Dr. Li stated that the left was more severely injured and more painful than the right. Dr. Li stated that the right
shoulder injuries consisting of the labral tears and the biceps tendon tear produced less symptoms and only.
manifested when lie'starfed to resume more normal activities. Dr. Li stated that Petitioner had  previous
Bristow procedure in 1983 and that he had not had problems-in his right shoulder until after the .I’uly 11,2013
accident, (PX 1)

Petitioner saw Dr. Li on September 10, 2014, At that time, Dr. Li noted Petitioner was tolerating work but:

that some duties temporarily aggravate his shoulder. The doctor. recommended that Petitioner ¢ontinue hishome

exercise program and that he advance to activitics as tolerated. Dr. Li released Petitioner to full duty work:
(PX 19)

On December 3, 2074, Petitioner, at Respondent’s request, was evaliated by Dr. Fletchet, foran AMA
impairment rating. -On exam, Petitioner Hiad tendemess over the anteror right shoulder with some restriction of
motion.. In his:report; Dr. Fletcher stated that Petitioner had a status post-left shouldér rotator cuff repair;
impingement syndrome and Type T anterior, superior and postanor labral tear; a status post-riglit shoulder
‘biceps tendon repair, partial thickness rotatos cuff tear, superior labral tear, anterior labral tear ahd posterior
labral tear, 1mpmgement syndrome; and a lumbar strain superimposed on pre-existing degeneraﬁve dise disease.
Dr, Fletcher gave Petitioner a 0% permanent impairment rating under the AMA guidelines, 6™ edition, for the
lumbar sprain; 5% for the right shoulderyand 4% for the left shoulder, (RX 2)

Records submitted show Petitioner underwent a right shoulder MRI, at Dr. Li's reqhiest, on December 3,
2014. The MRI showed mild to moderate supraspinaius tendinosis without tear; pDSSible biceps tenodesis:.
possible residual labral degeneration and/or tear, and possible subacromial decompression. (PX 16) Petifioner
testified that he returned 10 Dr. Li on December 8, 2014, Atthat time the doctor did not recorrimend any further
treatment.

At the time of arbitration, Petitioner testified that his lefi shoulder improved since the surgery. Petitioner
::atd that he still has some pam in- I'ns 1eft shoulder when he reaches over hIS head and behmd, hmzself Petmoner

exzpenences a pmchmg sensatlon in hlS left shoulder. when he lifts. above: shoulder Hei ght

Petitioner denied any problems with his left shoulder before his accident o July 11, 2013, Petitioner
stated that he had experiericed low back problems.ever since he was a young man and that same was-
intermittent, Petitioner also testified that be had undergone right shoulder surgery apprommatelv 28 years 8g0.
Petitioner said that prior to his July 11,2013 work acc;den% he had some aches and pains in his right shoulder-
that he attributed to as arthritis. Petmcner said ihat there was physically nothing wrong with his right shoulder
when he anived at work on July 11, 2013, Petitioner provided that corrently, his right shouldet is a ot weaker
than his left shoulder. He is-right hand dominant and his activifies are limited with his right shoulder. Petitioner

also complained of right shoulder clicking and stiffness..
161VCC0003
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Petitioner testified that he underwent a physical examination for work at Medical Hills Internists with
Dr. Han¢oek on July 10, 2012, Petitioner testified and the vecords shaw lie complained of righit anterior shoulder
pain-around his- prevmus surgical site, He also- cemplamcd of pain with internal-external rotation. An x-ray
performed that aay showed evidence of a prior surgical procedurz from 28 years ago. There was a surgical .-
threaded screw in the gleaoid Also noted-were: mild degenerative changes. (RX 6) Petitioner testified that Dr,
Hancock did not treat him for his right shoulder on July 10, 2012 and that'ths x-ray was part of the physical
exam. Petitioner said that after his accident on July 11, 2013 ‘he did not have any other injury or insult to his’
right shoulder

Petmoneir testifted ‘on eross examination that he had undergon@ a few physical therapy sessions for his
back after his accident and that he believed his back returned its prior baseline. Petitioner also testified that
although he has & full release to retumn to work and that he has resumed his duties managing the fertilizer plant,
he and Respondent agreed that he should no Jonger chmb or urload railroad cars.

Lastly; Petitioner testified that he lives in Colfax and that there is no orthopedic or medical doctor in.
Colfax, Petitioner said that, in accordance with Petitionar’s Exhibit22, he niadé 48 trips at 40 miles a trip 1o
trear at Dr., Li's office before January 10, 2014 and that ae made 31 trips at 40 miles a trip thereafter,

With respect to issue (C), Did an Accident Oceur That Argse Out of and In the Course.of Petitioner’s
Employment by Respondent, the Arbitrator finds as {ollows:.

The Arbitrator finds that Petitioner sustained awork related accident on July 11, 2013 that arose out of
and in the course of his empioymeni with Respondent when he was using a come-alorig with both arms {6 open

a rdil car and “something gave” causing him to slip on g wet floor and fall on his left arm, shoulder and left
knee.

the Arbltratﬂr tmds as follows::

* The Arbitrator finds that, a5 a result of the accident on July 11, 2013; Petitioner sustained an injury to his
left and right shoulder and that he sustained a temparm} ngldV&ﬁGH ut his low back.

Respondent’s Section 12 examiner, Dr. Cohient, agrees with Dr. Lithat a causal relationship exists between
the accident sustained and Petitioner’s left shoulder éondition which requited surgery on July 31, 2013 and
Angust 19, 2013, With respect to his lumbar condition, the Arbitrator relies ort Dr. Li’s records and finds that
Pstitioner sustained.a tempmar} aggravation of his pre*amslmg dege:nerame Eumbar disc dmease As @ rehuit of
the aforementioned accident,.

Regarding the right: shoulder, the Arbitrator relies on Dr. Li’s Septéiber 3, 2014 narrative report, the
wreating physical therapy records, and Petitioner’ s testimony and-finds that Pefitioner aggravated his right
shoulder condition during the July 11" accident while he was pulling on'the come- -along and “something gave.’

I his narrative report; Dr. Li stated that during the accident, Petitioner's left shauidar WS jnoTe severely
injuired.than h!.s.ug}t shoulder andwas more painful. Dr. Li stated-that-Petitioner’ s right shoulder injuries-
consisting of labral tears and a biceps tenden tear produced Jess symptoms than his left shoulder rofator cuﬁ tear
and-that his' mght shouldér svmptoms’ manifested when Petitioner began to resume more normal activities. The
Arbitrator finds it reasonable to conclude, as Dr, Li-and the physical therapyrecords demenstrate, then when

_ Petitioner was rchablhtatmg his left shoulder, he was using his right 4rm more and began 10 develop more pain

and symptoms 1 his right shoulder.
- IR TN AND S
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The Arbitrator notes that, although Petitioner had $ome ongoing pain in his nwht stéﬁgi‘ sinca':'ﬁfs
Bristow procedure in 1983, it was intermittent and he did not seek medical care until after the July 11,2013
accident. After the accident, Petitioner was sedentary dnd his right shouldér symptoms did not manifest until he
became more pmgresswely physicaily active in rehabilitation for his left shoulder, The Arbitrator notes that
Petitioner did not begin lifting one pound fiee weights with both arms until‘October: 2013, Petitioner voiced
complaints to the therapist by November 8, 2013 as the Jevel of weights and activity increased. “The Arbitrator
finds it significant that Petitioner did not have any other injury o1 insalt to his right shoulder after his July 11,
2013 work accident, The Arbitratoralso finds compelling Dr. Li’s March 31, 2014 notation that Petitioner’s.

premous ,Brlstow_procedure was extra-articular and not related to Petitioner’s currént bzca_ps and labral

pathology -

With respect to issue (J), Were the Medical Services that were Provided to Petitioner Reasonable and
Necessary? Has Respondent Paid A Appropriate Clmrges for All Reasonable and Necessary Medieal
Services, the Arbitrator finds as follows:

Having found that Petitioner’s right and left shoulder conditions requiring surgery and Petitioner’s low
back condition is causally related to Petitioner’s work accident, the Arbitrator orders Respondent to pay the.
following reasonable and néecessary medical bills under the fes schedule:

Orthopedic and Shoulder Certter 3.{17,‘271’.40
ireland Grove Surgery Center $27,603.00
Ambiilafory Anesthesia $358.20

Prescription Partners $4,656.31..

Responcient shall be given a eredit of $1,332.80 for medical benefits that have been paid, and Respondent
shall hold Petitioner harmless from any ¢laims by any providers of the services for whmh Respoudent s,
receiving this credit, as‘provided in Section 8(j) of the Act.

With respeet to issue (K), What Temporary Total Disability Benefits Are In Dispute, the Arbitrafor finds.
as follows:

The parties stipulated and the Arbitrator finds that Petitioner was temporarily totally digabled and

temporarily partially disabled from his left shoulder condition through February 7, 2014, The parties further

stipulated, and the Arbitrator finds that all temporary {otal disability benefits and temperary partial disability
benefits for that period of time have been paid.

Petitioner underwent right shoulder surgery on April 1, 2014, Dr. Li released Petitioner to return 1o work

full duty on ‘August 18, 2014, Having found the requisite causal relationship, the Arbifrator therefore awards,

additional temporary total disability benefits for 19-6/7 weeks, from April 1. 2014 through August 17, 2014,
With respect to issue (L), What is the Nature and Extent of the Injury, the Arbitrator finds as follows:

Pursuant to Section 8.1(b) of the Act, the Arbitrator, in determmmg the level of permanent partial
disability, must use the following factors;

i The reported level of impairment; o] TEY el oy S -

i1, The occupatxon of the injured employees: E. 6 .}: %‘; Q Q @ @3
iii,  Theageof the employee at the time of the injury: - o
iv.  The employee’s future-eaming capacity; and

V. Evidence of disability corroborated by the medical records.
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With 1 ecaré to (1) of Section 8. 1(b) of the Act;
The Level of impairment reported by Dr: Fletcher pursuant tc the Ameucan Medical
Association’s Guide to the Evaluation of Permanent Impairment, 6° Y Edition, is 0% for
the lumbosacral strain; 5% for the right shoulder; and 4% for the Jeft shoulder;. .. ...

With regard to (ii.).of Section 8.1(b) of the Act:
Petitioner’s occupation has been as'a facility managet for Respondeni a fertilizer plant,
for 26 years, Petitioner™s work included some climbing, lifting, and heavy work.
activities. Petitioner testified that, 8lﬂ1ough he was released to full duties by Dr. Li, he
and his employer had made modifications for his work and he no longer climbs or
unloads railroad cars'since his accident,

With regard to (iil.) the age of emplovee af the fime of the injury:
Petitioner was 55 years old as of the date of loss and had over 10 years to work before
retirement age.

With regard to (iv.) of Section 8.1(b) of the Act:
Petitioner’s future earning eapacity, at the present Hme, appears to be undiminished as a
result of the i m_]m"las

With regard to (v.) of Section & 1{b) of the Aet:
Petitioner has demonstrated evidence of disability corroborated by his treating medical
records. Petitioner has credibly testified that he experiences a pain and pinching.

sensation in his left shouider when he lifts:above shoulder height or behind himself. The'
Arbitrator finds it credible that Petitioner has léss strengthiin his left shoulder than he had

‘before the accident as this is.consistent with a left rotator cuff repair, snbacromial
decompression and extensive:debridement of anterior, superior, and- postenar Typel
labral tears requiring two surgeries. The Arbitrator notes'the January 3, 2014 physical
therapy notation that Petifioner had weakness in his left shoulder domg yard work,
hobbies and work, and that he had mild weakness in the lef’t shoulder on abducnon and
m:temal rotation with a 4+/5 shoulder st ength Petitioner’s complaints are consistent.
\mih Dr. Cohen’s report of July 9, 2014 when Petitioner informed Dr. Cohenof painin
his left shoulder and weakness with overhead activities and Dr: Fletcher's AMA
jmpairment esanination on Deécember 3, 2014,

As i telates to the lumbosacra] pain, Petitioner testified that afier physxcal therapy
through Dr, Li's-office, he resumed his pre-injury baseline pain. :

Ag it relates to the #ight shoulder, Petitioner eredibly {estified that hig right shoulder was
weaker than his left shoulder and that it was not at-full capacity, Petitioner testified. that
he gets a clicking in his right shoulderand thet it is often ST Pelitiorer’s testimony is
consistent with the theraplsi s August 13, 2014 note whxch stated.that Petitioner has
_aceasianal.reports of “impingereht type symptoms. with overhead:work,a slight .
restriction in range of motion, and 44/5. Streﬁgth, it the right arm and shoulder.
Petitioner’s testimony 15 consistett with Dr. Li’s, SLptembe‘f 10, 2014 record stating that:
he was tolerating work but that some duties temporarily aggravate his right shoulderand.

with Dr, Fletcher's December 3, 2014 AMA impairment teport, The Axbnrator nofes that ‘

Petitioner had a pre-existing right shoulder condition: which produced soirie oceasional

discomfort prior 1o his work related accident.
1 ‘m 1,
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Afier considering all five factors, the Arbitrator finds that as a result of the accident sustained, Petitioner is
permanently disabled to the extent 12-1/2% rinder Section 8(d)2 of the Acet for his left shoulder condition of {11-
being; 10% man as a whole for his right shoulder condition of ill-being: and 0% permaneticy for the aggravation
of Petitionér’s pre-existing low back condition.

With réspect to issue (O), Mileage, the Arbitrator finds:as follows:

Petitiorter lived and worked in Colfax, Ilinois, 2 rural town 40 miles from Bloomington, ilinois. This
necessitated that Petitioner travel 40 miles round trip to Bloomington to treat with his orthopedic surgeon, Dr;
Li. Petitioner miade a total of 99 trips at 40 miles a trip, or 3,960 miles, fo treat with Dr. Li and 1o attend

physical therapy post-accident. In 2014, the IRS allowed §.56 permile.

The Arbitrator therefore orders Respondent to reimburse Petitioner in the amount of $2,217.60 for
mileage,

1617CCc0003
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STATE OF ILLINOIS

COUNTY OF
CHAMPAIGN

: ' Affirm and adops (;ﬁﬂ chunges)
' D Affirm with changes

D Reverse [Choose reason)

B Modify Choose direction

[ I'injured Workers Benefit Fund (§4d)
|| Rate Adjustment Fund (§8(g))

D Second Injury Fand (§8(c)18)

[ PTDFaml demicd

'Nonﬁ;af the above

BEFORE THE JLLINOIS WORKERS™ COMPENSATION COMMISSION

Paul Lowther,

Petitioner,

VS,

Decatur Ambulance,

Respondent.

NO. 14WC006442

161WCCO005

DECISION AND OPINION ON REVIEW

Titmely Petitions for Review having been filed by the parties herein and notice given, the
Cominission, after considering the issues of temporary, total disdbility, causal-connection,
medical gxpenses, permanent disability, and being advised of the facts and law, affiritis and
adopts the Decision of the Arbitrator; which is attached heréto and made a part hereofl

T 1S THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 2, 2015 is hereby affirmed and adopted.

T IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to-
Petitioner interest under §19(n) of the Act, it any. '

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
eredit for all amounts paid, if any, to or:on behalf of the Petitioner on account of said accidental

iy,




{4 WC006442
Page 2

Bond for removal o Fthis cause to the Circuit Court by Ret;pondént is hereby fixed at the
sum of $22,300.00. The party commencing the proceedings for review in the- Circuit Court shall
file with the Commission'a.Notice of Lutent to File for Rexxew in (,n‘u,ut Court.

ivhet U RR I
a-11/572015
44

David émre



STATE OF ILLIROIS E_ [ mjured Warkers Benefic Fund (§4d)

D Rite Adjustment Fund (§_8fg)}
D_ Second Injury Fond ($3(2)18)
Nong of the above

COUNTY QF CHAMPAIGN ).

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

PAUL LOWTHER Case # 14 WC 6442

EmployeePetitioner

v, Consolidated cases:

DECATUR AMBULANCE

EmplayessRespondeit

An Application for Adjusinent of Claim was filed in this matter, and a Nofice of Hearing was mailed to edch
party. The matter was heard by the Honorable Molly Dearing, Arbitritor of the Commission, in the city of
Urbana, on January 30, 2015, After reviewing all of the evidence presented. the Arbitrator hereby makes
findings on the disputed issues checked below, and atiaches those findings to this document.

DISPUTED ISSUES
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 Diseases ‘Act?
D Was there an employee-employer relationship?
| Did an aceident occur that arose out of and in the course of Petitioner's employment by Respondent?
‘What was the date of the aceident?
[:] Was timely notice of the accident given to Respondent?
K [s Petitioner's current condition of ill-being causally related to the injury?
_ E What were Petitioner's earnings?
. E What was Petitioner’s age at the time of the aceident?
X

]

What was Petitionér's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? ‘Has Respondent-
~ paid all appropriate charges for all reasonable and-necessary medical services?
Eg] What temporary benefits ar¢ in dispute?
[JTeD ["] Maintenance: EITID
L. [E What is the hature and extent of the injury?
M. [ ] Should penalties or fees be imposed upon Respondent?
N. []Is Respondent due any credit?
0. [1Other _____

mEmm MmO oD
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FINDINGS

()n December 18, 2013, Respondent was bperating under and subject to the provisions of the Act.
On this date, an employee-employer refationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustainn an accident that arose out of and in the course of employment.
Timely notice of this accident way given to Respondent.

Petitioner's current condition of ill-being i mor causally related to the accident:

In the vear preceding the injury, Petitioner eamned $25,361.14: the average weekly wage was $575.20.
On the date of accident, Petitioner was 52 years of age, singfe with 0 dependent children.

Petitioner has received all reasonable and necessary medical services;

Respondent Aus paid all apprepriatﬁ charges forall reasorable and necessary medical services.

R&spﬁndem shall be given a credit of $6,122.48 for TTD, $0.00 for TPD, $0.00 for maintenance, and $8,950.20 in
non-occupational mdtmnny disability benefits.

Respondent is entitied to a credit for all medical bills paid, and R@spc}ndem shail hold Petitioner harmless from any
claims by any prov iders of the services for which Respma&f:m i3 receiving this credit, as provided in Section 8(j) of
the Act,

ORDER

Respondent shall pay all reasonable and necessary medical services with datés of service through March 13,
2014, as provided in Sections 8(a) and 8.2 of the Act, and subject to the fee schedule. (All medical bills for
services rendered after March 13, 2014 are denied as unrelated to Petitioner’s work injury.

Respondent shall pay Petitioner temporary total disability benefits. of $383.47/week for 13 weeks,
commencing December 13, 2013 through Mareh 13, 2014, as provided in Section 8(by of the Act.

Respundent shall pay Pétitioner permanent partin! disability benefits of 8343.12/week for 50 ‘weeks, because
the injuries sustained caused the 10% loss of the persop asaw hole, as provided in ‘Section S(d)" of the Act.

RULES REGARDING APPEALS Unless a party files a Peririon for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Actand Rules; then this decision shall be entered as the.
decision of the Commission.

STATEMENT OF INTEREST RATE 1f the Commission reviews this award, interest at the rate:set forth on:the. Norice
of Decision of Arhitrator shall acerue fiom the date listed below 1o the day before the date of payment, howevet, it
an employee's appeal results in either no change or a decrzase in this: award interest shall not actrue.

. AT
T Yitias March 31,2013
_ s ITaie




ILLINOIS WORKERS COMPENSATION COMMISSION

ARBITRATION DECISION
PAUL LOWTHER
Empleyes/ Petitioner
V. Case # 14 WC 6442

DECATUR AMBULANCE

Em Pioycrf R{::-‘;pﬁir;dem

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

“The parties stipulated that Petitioner sustained an injury that arose of sut and in the course
of his empjoymenc__wiﬂz Respondent on December 10, 2013, Atb. X 1. Ar the sme of his accident,
Pétitioner was fifty Two vears of ag¢ and he was emploved by Respondent a3 2 paramedic. He had
been employed in o capacity as a paramedic for 30 years. Petiioner's job dudes for Respoadent
included performing rig and equipment inspecdons, cleaning, and responding o emergency and
nop-emergency calls. In his capaciry as°2 paramedic. Peritioner may be required o Jift a patiear from
the basement of 2 hotse, from a 50-f6ot Tavine 1y a car, or in a'confined space in an industrial plany,
and he testified that the physical demands of his posidon depended upon the situation of the call.
Transpotting pagents required placing the patent on a swetcher weighing 60 pounds and: the
average size of a patient was approximately 250 pounds. Pedtioner genemlly had a partmer and a
fireman present to assist him in‘tesponding to calls. At the time of his accident, Peanoner estimated
he responded to eight to twelve calls per shift and worked 56 hours per week,

Peritioner denied any spinal difficuldes a¢ the time he began working for Respondent. He
testified that over the coutse of the past e years, he experienced intermittent, recutrent back pain
four to five times per vear a& a result of both work and home activities. In those instances, he took
over-the-counter medication and returned to his next work shift. Petdoner may bave taken a sick
or personal day to.recuperate. Petitioner testified that on one of iwo oceasions, when bringing a
paticnt to the emergency. départment, he requested- a2 muscle relasant from the emergency oot
physician, which hé accompanied with rest. '

On May 24, 2013 Pettoner:was working 1 a storage unit when he moved z tool box.and
had an onset of back pain. He presented to-the emergeney room ar Decatur Memorial Hospiral on
June 1,2013 and then to Dr. David Fletcher on fune.26, 2013, Peddoner reported to D Flercher
injusing his lumbar spine wheén he lifted. 2 60-pound tool box. Petidoner complained -of a dull
aching pain in his low back with intermittent stabbing pains and intermittent pain that radiated into
his hips. Pentionér reported that standing, “walking and medications help decrease his pain. Dr.
Fletcher noted a past niedical history of degenerarive disc disease and disc hermadon, as well as
diabetes, Heart disease, and obesity, D Fletcher ordeted an x-ray of Petitioner's pelvis and hups W
rule ouc degenerative joing disease of the hips, sehich’ were 1ntespreted. as normal.  Dr, Flezc'bief
ordered a CT myclogtam of Petitioner's lambar spine. He réferred Petitioner to Dr. Huss for a hup
exarmination and 1 Dr. Trudeau for lower extremiry perve studies. Dr Fletchey removed Him from
work and foted thar *T quesuon his ability 1o do paramedic wotk; 1 would suggest he consider

.




'applysng for SSDL" PX 2. Petitioner testified that he was advised by Dr. Fletcher to consider
applying for Social Security D:sahﬂxt}' benefits following the May 24; 2013 incident, but denied that
Dr. Fletchet advised him he was-unable o return to work a5 2 parzmui.lc ‘He followed Dr.
Fletcher's récommendation and applied for Social Securdty Disability sometime between day 2013
and Cctober 2013 even though he wasonly temporarily disabled aid had reason to believe he would
improve. Petitioner testified that at the dme he applied, he was uncertain whether he would renim
ey work: He ﬁchnﬁwiedgcd that the May-24, 2013 incident was riot work related.

R R
N

Peritioner undetwent a lumbar myelogram and €T scan on July 5, 2013, The myelogram
revesied moderate ariteror Lgxdurzd defects ar [2-3 and [3:4 due to predominant osteophyte
formation, some degree of narrowing of the thecal sacat L.2:3 and L3-4, and some degree of central
spinal stenosis at the mid lumber level. The post-myelogram CT performed the same day showed
the lumbar vertebrae 16 bé normally ahgned without fracture; deformity, or lesion, a mild disc bulge
at L1-2, a moderately large dise/osteophyte complex posteriorly cavsing a moderate to severe cential
spinal stenosis at L2-3, marked narrowing of disc space and modemtc disc/osteoplivte complex
postesiotly causing moderate central §p1ﬁﬁl_‘3?€n(}‘v‘}i5 at L3-4, matked narrowing of the disc space and
small disc/osteophyte complex postedorly vausing at L45 and L53-81, and no definite dis¢
hemuztiong or foraminal steénpsis. PX3.

Petidioner presented to Dr. Edward Trudeau on July:8, 2013 and complained of bilateral low
back pain and intermittent pain that radiated into. his- hips. Electrodiagnosatc studies revealed
bilateral 13 radiculopathies; left greater than oghr in decuon«:mr}phg sivlogic testing, and no
evidence of other radiculopathy. Dt Trideau opined that Pentioner may desire to consider further
cotiservanve modalities of treatment, such as physical thegapy, siretches, or medicadon, or more
aggressive measures, including jnje¢tions or am evaluadon with a spinal specialist for the possibility
of 4 decompressive sutgical procedure. PX-2,

Petitioner presented’ to Dr. Timorhy VanFleer on July 10,2013, Petitioner-reporred low
back pain-and pain radiadog to his buttocks and postérior thighs bilaterally, Dr. VanFleet noted
bilateral lég weakness, muscle spasms in his legs, but no numbness or wmkﬂeas of the legs or feet.
Upon examination, Dr. Van[leet noted symmetric strength, reflexes and sensation, and nio evidence
of any tension’ signs.  Df, VanFleet diagnosed Pedtoner with lower back: pain and lumbar canal
stenosis. Dr, VanFleet opined that Petitionér was symptomatic due to his uaderlying spinal steniosis.
He <>rdc:red Petitoner undergo an epidural i injection and he removed Petitioner from work. Og Iuiv
16, 2013, Pettoner underwent lefr L5 and LLght L3 transforaminal epidural sreroid injections with’

Dr Paul Smucker, PX 2.

Petitioner reurned to-see Dr. Fletcheron July 24, 2013, Pedtioner complained of weakness
i fus legs and a dull- pain ‘his bilateral hips. He reported umiugumq an epidural steroid 1 m;emon
that was successful in relieving his pain, Dr. Fletcher received: an incdent report from: Petitioner
dated July 8 , 2013, whetein Pettbaet siated it “Throughout the past several yedrs T bave had
episades of §<;>w back patn from work, which were resolved with ICE and Advil for 2- 3 days, and.
also sométimes with a miscle relaxer ar home. On 5/24/2013 Lwas hitmg i by ‘of toc;L \nhea the
sharp pain i my back, came back. The latest Lpl‘s(}&lﬂ could ;1(1{ be resolved aad L was givesn pain
RX and sent home and followed up with iy pmnar} MDD, Mima Athud og 6/4/20130.1 was
referred ra a DR Trudeau that based on the results of the \lvﬂlogmm and: current condition 'of my
back was & direct resule of my job, of bﬁ:mg a Paramedic, lifting and rwisting, going up and down
stairs, careving Patients, somie being very heavy for several vears...[ hidve been advised by my

F’.
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doctors to file for workman’s comp benefits.
off-work status, and noted that Pertioner had prcsenm} a convineing, history that his present
condition was work related and an appravation of his pre-existing condidon. PX 3, RX 12,

Pedtoner pr&s&:nted to Dr: S:tephe'n Huss on August 6, 2013 Peddoner complered 2
questionnaire dated August 2, 2013 in which he stated rhat he was seeing Dr. Huss for an injury 1o

both hips that had been reported to workers' compensation, bur was denied.  Petidoner also
completed s pain diagram, whetein Petitioner noted complaints with respect to his low back and

tareral butiocks, bilatérally: His chief complaint on dugust 6, 2013 was 2 complex of pain involving
his back and hips including lateral hips and oceasionally descending down to his knees; Dt Huss
injected the right greater trochanteric region and trochanteric bursa with Depomedrol. He diagnosed
a lurnhosacral strain with spinal sterosis and radieular pain from spine to knees. RX 12

Petitioner retusned to Dr, VanFleét on August 21, 2013 and reported feeling much betrer
follc:wrng a Jeft L5 and right L3 eplduml steroid injection, though Ke' continued to have low back
pain after sitting for long periods of time. Dt V anfleet ordered physical therapy for core muscle
conditioning and. noted that Petifioner would likely seturn 10 work in three o four weeks. PX 2.

On Seprembet 35, 2013, Petitioner returned to Do VanFleet, ar which dme Peadoner noted
some back pam with improved leg pain. A physical examinadon demonstrated no evidence of any
rension signs, no leg or foot numbness, bur continued bilateral ey wenkness.  Petidoner felt
additional therspy would help with his leg weakness: Dr. VanFleer otdered fout addidonal weeks of
phywcal therapy dand noted thathe. andeipated 4 release thereafter, PX 2.

Oin October 25, 2013, Peationer followed-up with Dr. VanFleet after havity completed
physical therapy, and Pedtoner reported feeling well and wanted to yerurmn towodk Dr. VanFleet
noted that Pétitioner was doing well and allowed Petidoner to return to work without restrictions
the following day. Pedtioner was, discharged from Dr. VanFleat's care ar that ime. Dr. VanFleet
ordered additional physical therapy of twice 2 week for two weeks! PX 2. Pedtioner testified he did
fiot urdergo the additioal two weeks of physical therapy because he was feeling well and thar' he
notified Dr. VanFleet of same. Peétitoner restified that at the time of his release to return to work,
he felt fine, was without pain, and was. able to perform his job.. Petitioner returned to working 56-
hours per week; and he denied taking any sort of medication, pain relievers, ot muscle relaxers at
that time.

A physical therapy note from Bt Joho's Hospital Rehabilitation of November 11, 2013
dociiments a telephone. call with Petitoner on that date. Petitoner reported. 0/10. pain, good
functionality following a retuin 1o swork full duty, and that he had not attended any therapy visits’
aftet.()ctebt:r 21,2013 PX 2.

On December 10, 2013, Petinoner résponded to a call at work in which & 300-pound patient
had fractared his ankle, Detidoner and his parmer lfred the patient from the ground o the gueney
when Petidoner’s feet skpped ont from underneath him and he fell on bis burocks, Peouoner
testified he fele immediate pain across his low bick, t}mm{h they were able to move the patient onto.
the streccher and transport him to the hospital.  Petinoner completed his shift. Thereafter, he
rested, applied heat to his back, and ook Skelaxia on his following two dxn: off,

L0

PN 3, RN 12, Dr. Fletcher:contnued Petidoner’s




objective basis!” He opined that Petitoner's work injury aggmvarcd his ‘extensive underlying
degeneraton and his $ymptoms had persisted despité - conservadive care. D Buder noted that
Petitioner had eshausted conservadve measures for his lumbar wmiman. and both surgical and
nonsurgical c)pncm; were presented o Pedtioner for consideration. . Buder recommiénded
surgical treatment by virnie of a ‘multi-level decompressive laminectomy and spinal fusion: from L2
to 81, and Pedticner elected ro. proceed with surgical weatment, PX 4.

Thegeafter, Pettioner teturned 1o De, Flercher on a peniodic basis without sxgmﬁ;:an; change.
Drt. Fletcher continued to excuse Pedtoner from wotk dmmuh January &, 2015, PX 4 5.

Petitioner testified that he elected not ta proceed with Dz Buter’s recommendation of
surgical intervention because of the extensiveness of the surgery, his muldple medical pfoblems of
diabetes and. beart difficulties, and the lack of umbar molility the sutgery may pose. Petitonet
testified thar his condidon has worsened since the accident and is' mote severe than it was following
the May 24, 2013 incident. He contnues o have pain across his lower back and down. the literal
sides of both hips. Petitioner testified that his pain oftentimes gocs down the back of one leg down
into bis knee and sometimes into both knees. Pentoner testified thac he currently experiences
mcmasmg patn towards his hid-thoracic Jevel in his back. He is unable ro sit for exrended periods
of time without pain and he has a omited ability o stand, Petitioner cannot walk extended distances
before stopping and he his increased weakness in - his legs. Petitioner takes Norco and genemc
Flexenl four to five davs per week, and Tylenol or Advil on ather days 1o avoid narcotic prescipon
addiction.

Dr. David Flerchér tesrified by way of evidence deposition on June 19, 2014, Dr. Fletcher is
hoard certified in o¢cupanonal medicine. Dr. Fleteher testdfied that he imtally treated Petitioner 1.
Tuly 2013 following 2 non-work felated lifting incident with complaints of significant back pain
without radicular type pain. At that dme, Pentioner related 10 Dr. Fletcher that his bick pain was
simply. éne of many ihstances of back pun he had while working as « pammadn: Dr. Fletcher
indicated that Petitinner provided to him a history of a cumulanive traumi origin of his condition at
diie to the nature of his job. dudes. Dr. Flétcher opmed that Petitioner’s job duties as a pnramedic
over the coursé of 3 vears of bending, lifting, twisting and oftentimes lifring heavy patenis wouald
he a causative fictar in the development of Petitioner’s degenerative }umbar spmal condiion. Dr,
Fletcher was of the opinion at that time thar Petitioner was incapable of returning. to work as a
paramedic based upon his pre-existing conditon. Dr. Fletcher recommended that Petitionér not’
rerurn to work as 4 patamedic; copsider himself disabled, and apply for disability. PX 1.

, Dr. Fletcher restified thar following Pedtioner’s watk: accidenr of December 10, 2013, he
referred Petidoner 0o Dt Jesse Buder, 2y Petitioter did not wish to rerim to see Dr,. VanFleet
because Dr. VanFleer did. not operate on him following his injury o May 2 2013, Dr. Flérches
restified that Dr. Putler recommended. a rauln-] fevel lumbar fusion from 1.2 through St due 1o’ the
extensive amount of degenerative dis¢ disease and dise collapse; Dir. Flercher opined that said
procedure was teasonable and fecessary in Petitioner’s care and wedtment given Peadoner’s clinical
preseumr}un “and the fact rhat he 15 no-going o get.much better o be able to increass his funcdonal
activites unléss the degenerative: disc disease 15 dealt with....” Dr. Flercher opined. that Peatoner
should. oL rerrn @ wotk 15 a pfxramedm even if he were 1o undergo surgery. Without undezgoing
surgery, Dr. Flercher opined that Petitioner could ot perform the job tasks of a paramedic because.
“to pur-him: back as u paramedic at the cutrent time would be like o g:xckmg titne homb, because of
the amount of degeneratve disc disease. .- It would be, in my opinion, 4 disaster to return him back
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to-waork at the present tme” Dr. Fletcher explained that Peritioner feraming to his paramedic
position phu:es him ar risk for reinjuring himself thar could further incapacitare him. Dr. Fletcher
opined that the w otk accidenr of December 10, 2013 was sufficienc to aggravate his pre-existing
condition so as (¢ cause it become sympromatic and require rreatmént. Dr Flewcher ez.pimﬂed thar
his causation opinion was prenmed upon-a lack of Petitioner having radieular ssmptoms prior to. the
work accident and Pentioner’s zmpmvement following his period of disabiliv in 3013 He
acknawledged that Petitioner reported pain on both sides of his lumbar spme into “his huttacks and
rachating distally down 1o at least 'his knees while undergoing treatment with Dy Huss and that Dr.

Trudeau assessed a L3 radiculopathy following EMG/NCV studies. Dr. Fletcher commented that
he had “never been showed these before” when presented with medical records on cross
examination. [Jr. Fletcher testified that Petidoner suffered a progression in his lumbar pathology at
L3-4, though he stated that the different magnets between the MRI and mvelogram renders
preciseness difficult, and Petifioner’s large size Lompronuat_d the clarity of the testing. He testfied
that Petitioner’s history of smoking could compromise Petitioner's spine condifion as smoking
decreases the blood: aupplv to discs causing them to degenerate faster than the nosmal aging process..
Dr. Fletcher denied any iadications of symptom-magnificaton during his treatment of Petitioner.

BPX 1

Pertioner underwent an.examination with Dr. Moros Sodang on March 5, 2014 pursuant t
Section 12 of the Acr. After performing a physical examinanon of Petitioner, teviewing his medicdl.
records and diagnostic studies, and mking a history of acoident and illness from Petitioner, Dr.
Somang dxa;mc:hed Petitioner mzb, a lumbar stin as 3 resule of his Decembér 10, 2013 wotk
accident. ‘He opined that Pedgoner’s ongolng subjective complamts have no rehdonship o any
objectivé . findides on phmiczxi examination or any telationship to his' long-standing multi- fevel
degenerative disc disease. i his lumbax spine. Dr. Soriano expluned that he found three. Waddell’s
signs upon examinaton consistent with symptom exaggeradon and functional llness. He smated that
Dz Butler’s recommendation to fiase L1 ti:u:t:augh $1 has no relatonship o his work: lifring i mguzy, as
he opined it was iimprabable thar a single lifting injury aggmmtcd five levels of the lumbar spine, the
mdioioglcal studies do not evidence any acute aggravaton of the limbar spine, and “1 know of ni:
standard of care that would recommend complete spinal reconsuuction for. multilevel degenerative
disc disease.™ Dr. Sonano firther opme:d that Petittoner requires no further treamment for his work
injury and that he reached tiaximum medical improvement from his lumbar szrain. He! testified that
Petitioner could. have rctumed to work from his lumbar stzain within four weeks of his work
accident, and that he has not suffered any dmabxhtv putsuast to ithe AMA Guidelines, 6% Edicion
resultant from his work iajury. RN L

Following his review of Peationer’s MRI of February 4; 2014, Dr. Soriano issued an
addendum report and stated that ke found no ckange berween Petroner’s ]une 12, 2013 MRI and
that of February 4, 2014, He opined that Pedtioner’s lumbar pathology at L1-2 and L.2-3 were all
present pror to.the dccident and were not aggravared by the single lifting indicant of December 10,
2013, His‘opinions remained um:hanged from his report of March 13, 2014, RX 2.

Die. Sorianc westdfied by way ‘of. evidence: depmmon on Clctober 2, 2014, Dr. Sodano:is.
board certified i neutosucgery, and he is a fellow in the American Academy of Dissbility Evaluating
Phx siciang, D Sorano testfied t}wt in formulagdng his epinions; be undersmod that Penroner’s

ndmon platuenued iad he retirned to wotk from {):.mbnz* 25, 2013 vnnl Décember 10,2013, Dr.
S artane nored -that Peddoner’s MRI of Febmary 4, 2014 evesled that Petdoner’s bones were
virrually fused to themselves berween L3 and 81 duc to dsteophyte compleses and because the dises-
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themsélives were 56 collapsed “the bones are almost basically kissing each othier.” Dr.'Sorano did
not feel that the essential bone fusion in Petidoper’s lumbar spine- wias caused or aggravated by his
work accident, and he testified thac he believes the collapsed disc spaces are sufficient wo preveat
pain emanaring from the degencrative spine. Dr. Somano opined that because Perifioner’s bones are
fased with bridging osteophyres, it is not possible, absent fractures of the nstecophytes or evidence of
spinal. ingtability, for Pedponer 1o have aggravated his low back condidon bevond 4 teroporary
aggravation of a facet. ‘He esplained that “[ij¢ would be hard 10 aggravare a spinal sefment where 1ty
already fused fo imelf from a fall on your burtocks”. Dr. Sorano testified that he 1 farniliar with the
p‘l_;}.»;;jgai demands of a paramedic as a paramedic/EMT insgructor, Dr. Soriane opined that fusing
Petitionier from L1 to 81 wonld hive rendered Petitioner totally disabled because he swould not be
able to bend, twist or turm. Dr. Sorano testified thar Petdoner’s continued complaints of pam and
symptoms Into his leg are resultant from nonorganic soutces.  He stared that, 1 ‘think chis is a
gentleman, as 1 said, that: every quickly applied for Social Security disability, very quickly was off of”
work, is invelved i a worker's compensaton medicolegal claim. [ think char there 15 2 lot of signs
of secondary gain here thag might he a good explanadon as o why the pain bas not been
temporaty:” RX 3. ' "

CONCLUSIONS OF LAW

ln regard to disputed issue {F); the Arbitrator tinds that Pedtioner has failed w prove by-a’
preponderance of the credible evidence thit his cumrent condition of dl-being is causidlly related 10
his work accidedt. In.so condluding, the Arbitrator Hnds probatve Petitioner’s treaung record from
Springfield Clinic of Decetnber 12, 2013, two days after his work accidenr, wheran Pettioner did.
‘ot report any Work'injury of any low back complaints. While his appoinmment on that daté was 4
followsup visir regarding his type 2 dizberes mellirus, Petitioner apparendy thought It significant to
report to the physiclan that he had received his poeumococcal vaceine i November 2012, bur did
not report any wotk accident or low back comphints. The Arbigator sotes that Petitioner was
reportedly ina “good mood” oo that date and the physical examination did not reveal any lumbar
symptomatology, which conuadicts Petidoner’s testimony regarding his condition in the two days
following his work accident. If Périioner had severe pain the morning following his work accident
as'he reposted to Dr. Buter (PX 4), if Petitioner’s pain level was indeed u Seven out of ten when he
reported to St Mary’s Oceupational Health Services on December 13, 2013-(PX 3, RX 5), and if
Petitibnet's pain had remained consrmast sitice his work accident as he feported to Dz Fletcher (RX.
5, then itis-reasonable to presume that Petitioner would have reported his complaints and/ot his.
witk ac_c:idt:nt_ whilee seeing his physician on December 12, 2013, The Arbitrator finds the absence
of any such reports from Pedtioner on that dare demonstrates 2 lack of any causal reladionship
berween his work accident and his currentcondition of itl-heing.

The Arbitraror also fAinds the striking similariey of Peritioner’s complaints before and after his
work injury indicative of 4 lack of a cavsal connection between the work aeeidente and. his cusrent
eondition of il-being, Pror to the acaident, Petitioner reported to Dr. VanFleet sharp low back paia-
that rigiated irito bis lutrocks bilaterally and his left and righe posterior thighs, as well as spasms and.
wenkoess i his lower extremities. His pain was exaccrbated by siting and bending (PX 2); but
Peritioner restified that his symproms also manifested in the absence of anv activity. Following his:
© wark aceident, Petitonet reported complaints of spasms in bis nght leg, bilareral hip pairt, and low
back pain worsenced by sittiag and improved with walling, standing and lying flat. PX'3, RX-11.
Essentially, Petitioner’s cursent comsiplaints of bow back paid, bilatcral hip pain, and lower extremiry
spagms remain unchanged following his accdent when compared with those before December 10,
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2013, as does the mechanism that primaxly incires those symptomms, namely sitting, The lack of any
change in svmptomamlogv undermines the mggesnon of a cansal reladonship between his current
complaines his Work gcéident, and instead, suggests his'degenerative lnmbar condition to be the sole
cause of his gr_e»acmdf:n.t and presént conditon,

Tan conclading that Petiionér Has falled ro prove: that his currént condition of itk -being i
causally related to his work accident, the Aibitiator finds the opinions of D Sordano more
persuasive than those 'of Dr. Fletcher, ‘The Axbitrator notes that Dr. Sodano’s opinions are well-

informed i that he reviewed Petidoner’s pre-qccxden; and pcmt-acudent medical records and:
diagnostic studies when formmulating his opinions, whereas i I unclear what Dr. Fletcher had

teviewed, as he commented that “Tve never been showed [sic] those before” when presented with
records on cross examidation. PX 1. The Arbitrator also notes Dy, Soriano’s. credentials afd:
qualifications in compatison to that. of Dr. Fletcher. Dr, Sorane is board certified in neurosurgery,
treats conditions similar o that of Petifioner’s, and regularly performs spinal surgxcal procedures
(RX 3), whereas Dr. Fletcher practices cecupational médicine ind refeis parients to spme surgeans
for trearment. PX 1. The Arbitratcr finds this distinction sigrificant in this case, piven the issue
concerning the etilogy of Pedtioner’s currént lumbar condidon, the nature of Pedtioner's
condition, and the extensive surgical treatment recommended by De Butler, all of which the
Arbitrator: finds more properly postured to a neurosurgeon such as Dr. Sonano. The Arbitratot
notes that Petifioner did oot present any opmmm from his treating spme surgeor, Dr. Butler. The
Arbitrator alio: notess Dr. Sofano’s experience with the posidon of a pamfedic 4s an
EMT/ pammedlc insrrucror (KX 17, whereas Dr. Fletcher's familiatity appears to be gleaned from
the physical demands classificarion’ of a parm::chc by the U.S, Dictionary of Qccupational Titles
(See PX 1), which ‘goes 1w the Wexght of cach phy%man § respective opinions regaxdmg Petitioner's
capability'of working in that capacity and leads authonty to. D1 Soriano’s opinions that Peutioner is
able to resume work as a pa:r;am;idxa without restrictions.

Furthet, the Atbitrator finds Dr. Flctcher s-opinions mper%u&swe in that his opinions ate
ot well-founded in the record. Dr. Fletcher testified that his causation opinion was based upon
Perifioner’s improvement from his hﬁmg injury on May 24, 2013 followirg a period of disability and
his lack of mdicular symptoms pnmz to the woﬂc qs:adent of December 10, 2013: Dr Fletcher
originally believed thar Petititmer had returned to wotk in August or September 2013 folfiowmg his
May 24, 2013 Tifting incident, though the fecord reveals that Petitioner wis not released to remum to
work without restrictions by Dr. VanFleet until October 25, 2013. PX 2. As such, in formulanng
his epiions, Dr. Fletcher was under the | unpz:essmﬂ that Petittoner was-disabled foﬂowmq his May
24,2013 accident for a shorter time perded prior to his work accident than ‘what he actually was,
Moseover, the: Arbitator finds that the record is replete with reféfences 1o Petitionet’s radicular
wmptumatoiagy prior to; his work aceident, which ¢onmadicts a basis of Dr. Fletcher's causation
opxmon Petitioner repotted pain and weakness in his lower exiremities to Dr VanFleet {P\ 2y, and
pain on both sides of his lumbar spine into his buttocks and radiating dows to his kiees while
undergoing treaument with Dr. Huss. RX 12 Dr. Trudenu assessed a L3 radiculapathy following
Pedtioner’s Electrodiagnostic studies’ of July” g, 2013, and Dr. Fletcher’s own records reflect that
Petitioner Cumplamed of intermittent low back pain that radiated into his hips and weakness in his
Hower extremides. PX.2, 3. The Arhittator finds that the evidenee in the record undermines Dr..
Fletchet's ¢ausation opinion, and the Arbitraror. accordingly does not afford those opinions.
evidentary weight.
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The Arbitiator is furthet disinclined to afford the opiniops of Dr. Fletcher weight in light of
the totality of his opinions la the record. On June 26, 2013, only one month after Petitioner’s May
24,2013 hifting ineident, Dr. Fletcher quasﬁfcm,éd_i’eiitiuhéz’s "ability to do paramedic. work; Twould
suggest. he consider applylng for SSDL" PX 2. The Asbitrator notes that Dr. Fletcher apined that
Petitioner was permanently urnable o retusn to work both before and after the work accident, and
he additivnally opined thar following the wotk decident, Petitioner was -unable to retura to his
former employment with or without susgical intervennon. PX 1, 3,45 Dr. Fletcher proffered
causation opinions in this case based upon an acute tratma theoty and 2 cumilative trauma one, as
he opined that Petitioner’s ‘current Jumbar. condirion was both aggravated by his work accident of
December 10, 2013 and by his ‘general work duties as a paramedic for 30 years. Dr. Fletcher also
opined that Peritioner’s condidon following his May 24, 2013 lifting incident was work related as an
aggmvz,ﬁcm of his pre-emisting condition (PX 3, RX 12y, which the Arbitraror finds suspect given
that Petiioner acknowledged that the May 24, 2013 inadent was not work related in any wiy. The
Arbitrater finds- that, based upon the fotegolng, Dir. Fletcher hastily opines Pettioner to be
permanently and totally -disabled from his’ position 43 a. paramedic, and he appears to find
Petitioner’s mcidents are work related irrespective of the ficts or circumstances.

Lastly, the Arbitrator echoes the concerns of Dr. Soriane reparding the. etiology of
Petitioner’s ongoing: complaints and his' motives in pursuing his present worker’s compensation
claim, The Arbitrator riotes Petitioner's atternpts at obtaining Social Security Disability very shortly
affes both his May 24, 2013 and December 10, 2013 incidents despite his acknowledgement that his
disability was temporaty and that he had reason to believe he would improve following the former
injury, as well a5 his atrempt at developing his condition following the May 24, 2013.incident, which
he testified was unrelated to his' employment, into a cumulative trauma worket’s compensation
‘clairn. See PX 3, RX 12, "This evidence suggests that Peddoner secks to be deemed disabled by
whatever means availible, whick goes to the reliability of his fesrmony.

Based on the foregoing and the record in its enfirety, the Arbitrator finds that Petitioner has
failed to ptove by a preponderance of the credible evidence that his current.condifion of ill-being is
causally related to his work accident of December 10, 2013

In regard to dz‘s‘puted issue (D, ‘consistent with the opinions of D¢, Soridno and the
Arbitrator's foregoing conclusiots, the Arbitrator finds that Respondent is liable for medical bills
{ncurred in Petidoner's ‘care and tredtment up ‘1o and incloding March 13, 2014, the date of Dr.
Soriana’s report m which he opined. that Petiioner required no further treaumerit relarive to his
work injury and wds at mazitous medical impeovement, RX1. Petitiner's treatment. fiom the date
of accident to March 13, 2014 was reasonable and necessary to tredt his Jambar strain resalant from
‘his work accident of December. 10; 2013, Respondent shall pay-all teasortable and necessazy medical
setvices with datey of service through March: 13, 2014; as provided in Sections 8(4) .and 8.2 of the
Act; and subject to the fee schedule. All'medical bills for services rendered after March: 13,2014 are
denied as uvnrelated to Petitionér’s work igjuty. Respotident shall be given credit for alt medical Hills
ghat Have been paid, and Respondent shall hold TPetitioner hatmless from any claims by any
providers of the services for which Respondent is receiving this credit, as provided in Section 8(j).of

the Act,

In regard to disputed issue (I{j, ?gdﬁoﬁet seeks' remporary total d_iszibﬂity benefits from
December 13, 2013 through the- present: Arbitration. hearing {Arhb. X 1y in which Dz Flecher
remaved Petifoner from work following his ‘work accident.  PX 3, 4, 5. Consistent with, the
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opinions of Dr. Sorano and the Arbitrator’s Enmgc}m;, conclusions, Respondent shall pay Petitiner.
temporary total disabilicy benefits. for a period of 13" weeks, commencing December 13, 2013
Lh,mugl March 13, 2014, at which Ame Dr. Sodiso upm&d Peationér could have returned to work
within. fous weeks of the work accident and that Pédrioner-was at muodmum medical i improvement
for the lumbar strain resultant from his work accident: of December 10,2013 RN 1. Aﬁtempt}mﬂ
roxtal dlsabllzty benefis for tirne pem:::dx thereafterare denied. Respendent shall be given'a credit i’
the amount of $6,122.48 for emporary ol disability benefits that has been paid, and a credit in the
amount of $8.95(.20 for nopoccupational mdemmzv' disability benefits that has beea paid; as
stipulated by the parties,

In regard to disputed issue (L) and consistent with 820 TLCS 305/8.1b, pemmanent pfama,l
isability shall be eswmblished using the i’ui}()\\mg criteriq: (i) the rcpmmd level of impairment
pursuant to subsection (4} of Section 8:1b of the Acy () the ocgupquun of the m)ured emplm,et‘:
(i5i) the age of the employee at the time of the i m}m;, (iv) the employee’s future earning capaciryy and
(v} evidenve of disability corroborated by the treatdng medical records, 820 1LCS 305/8.1b. 'No
single enumerated facror shall be rhe'sole ‘determinant of disability, Id

With regard o subseetion (i) of 8.1b(h); the Arbitrator notes that Dr. Sorano was requested
by Respondent 1o perform an impairment rating pursiant to the AMA Guides Sixth Edition, and he
opmeci that *[o]n an-objective radiologieal and physical exam basis, 1 da not bchcx,c he has sustained
any permanent a’;,;‘.:f;sz as a reselr of his employmens, accosding fo the 6 Edition of the AMA
Cymdes 7 RN 1 ({,mpham added} "The Arbitrator recogmzes that permanent pnml dm;bﬂxtg" and
impairmient 43 defined by che AMA Guides Sixth Edition are pot the samé, and the Arbitrator makes’
note of this distinction when a:;wsamg the w ﬁxg}n given to: Dr, Sorano’s ﬁndl{lgs and in derermining
the permanency award. Becatse it is unclear 25 to whether Di, Soriano appropdately apphed the:

AMA Guddes in formuldtng his opiion, thie Arbirrator gives no weight 1o this factor.

With regazd 1o subsecdon i) of & 1b{b), Petinoner wiy {.mpiovcd by Respondent-as a
paramedic st the dme of his accxdcm but he has not yet recurned tohis pnot positon, Dr, Fletcher
testified thar a paramedic is classified as 2 ‘heavy demand position ‘in the (LS. Dictiogary of
& )ccupancsnai Titles (PX 1), and Peguoner testified that lie trarisported patients weighing on average.
250 pounds:on stretchers that weigh 60 pounds. He further restified that he may be- required to lifra
patient from the basement of a house, from a S(-foct ravine i a car, &t in 4-confined space: nan
industrial plae. Dr. Somano, an EMT/ paramed:t, instcror, opined that Pefitioner can renten o his,
position a8 4 patimedic without restedon.  The Arbittardr concludes that the hcavy physical
demands of Peiitioner’s position as 4 paramedic sigiuficantdy affect tis permanent partial disability,
and the Arbitraror places great weight on this factor.

With regard to subsecrion (i) of 8.1b(b), Petitioner was fifty two years of age at the tme of
the accident. Arb. X 1. There was no evidence presented at Arbitration as. to how his age has
affecied any permanent partial disability; and ag such, the Arbitrator gives no.weight to this factor.

With regard tw subsecdon. (v} of *.ibgb; and in accordance with the opinioas of Dr.
Soriano, Petitioner can tetuen to- his position s a paramedic withoue restnenans, and as suckh, the
Arbitator condludes thar Pedtioner’s work accident has notimipaired his furure earning capacity.
The Arbitrator plices some weight on this fictor.
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With regard to subsection (v) of §8.1b(b), as a resulr of his weork accident, Petitioner
sustained a fumhbar strain that was tréated conservanvely with pain medicatons and physical therapy.
Pedtioner testified that he conitinues to have pai in his low back and bilateral hips worsened with
siing, He has pain across his lower back and down the lateral sides of bath hips that oftentimes
radiates into-the back of one leg down into his knee or both knees: Petitioner tesafied that he also:
cyrrently éxperiences pain towards his mid-thoracic Jevel, -He'Is unable to sit or stand for extended-
petiods of tme without pain, and he has difficulty with: walling distances, On February 14, 2014,
Petitionet repoited to Dr. Buder suffering continued low back pain, and persistent radiation of pain
fo the anterior thigh and knee on.the dght, snd Petitioner reported 1o D, Fletcher low back pizin,
right leg symptoms, and sorengss i his low back and hips bilaterally, The Arbitrator finds that
Petitioner’s complaints following his work accident are corfobotated by his tfeating records, and the
Axrbirrator 'p{a_c’e:ﬁ' preat weighton this factor. '

The Arbicrator notes' that. the déteérmination of permanent partial disability benefits is-not
simply a calculation, but an evaluation of all the factors as'stated in the Act in which consideraton i
not given to dny single factor ns the sole determinant. Based on the abeve factors, and the tecord i
its endrety, the Arbifrator finds that Petigoner sustained permanent partial disability to the extent of:
10% loss of use of his person as a whole, pursuant to Section 8(d)2 of the Acr.
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Page |
STATE OFILLINOIS ] @ Affirm and adopt _ D Injuréd Workers® Beneﬁr_&xﬁ&é@{éé}:
| L )Ss (] afions with changes [ ] Rate Adjustment Fund (§81g))
COUNTY OF SANGAMON [ Reverse [ second Injury Furid (§8(e)18)
(] pTD/Fatal denied
D Modify _ None of the above
‘BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
RONDA YOUNG,
Petitioner, E. 6 E ﬂg @ @ @ @ E. 3
Ve, NO: 14 WC 18708
STATE OF iLLI\OIS DEPARTME\T OF
HEALTH AND FAMILY SERVICES

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review havingl been filed By the Respondent herein and notice given
to all parties, the Commission, affer considering the issues of accident, casual connection,
medical expenses, temporary fotal disability, and nature and extent; and being advised of the
‘facts and law. affirms and adopts the Decision of the Arhitrator, w hich is attached hereto-and
made a part hereof,

On page four. paragmph five, sentence two, the Commission strikes the Arbitrator’s
statement with regard to the AMA impairment rating from: “Dr. Lidid not state in either the
-report or his dgposxtmn testimony whether the AMA impairment rating was in regard to the Hght
upper- éxtrémity or o the whole person.” The Coinmission replaces ihas with “Dr. Li's Upper’
Extremity Impairment Evaluation of August' 11,2014 ruﬁwi& that Petitioner's AMA impairment
rating was 1% cmrapment of the right upper extremity or.1% of the whole person.” On page

four, paragraph five, sentence three, the Commission wrrects ‘minimal” to “moderate.”

IT.1S THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 20,-2013, as clarified herein, is. hersby affinnied and adopted,
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~ ITISFURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n).of the Act.if any.

IT-18 FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
ecredit-for all amounts paid, if any, to oron behalfof the Petitioner on aceouint of said accidental

Hjury

DATED: JAN & - 2016 ;{h»fw s
KWLAmt }\wm W Lambom
11/00/13 .
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Nichae! J, Brennan




STATE OF ILLINOIS ) 1] tnjured Workers® Benefit Fiind (§4(d))
)SS. ] rate Adjustment Fund (§8())
- COUNTY OF SANGAMON )+ - - e N . D Second Injury Fiind (§_8(je5)1?8)-
None of the above

ILLINOIS WORKERS® COMPENSATION COMMISSION
ARBITRATION DECIS.;ONE_

3 IWCCO0:

Ronda Young Case # 14 WC 16708
Employes/Petitibner '

¥, Consolidated cases: n/a
State of Olinois Department of Health and Faimily Services

EmployerRespondent '

An dApplication jor ﬁt{f:xsz‘m'enr of Claini was filed in this matter, and a Notice afﬂéaﬁng was mailed fo each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrater of the Commission, in the city
of Springfield, on February 25, 2013, After reviewing all of the evidence presénted, the Arbitrator hereby makes
findings on:the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES
A [:] Was Respondent operating under and subject to'the [{linois Workers' Compensation or Oceupational
Discases Act?
B. [ ] Was there an employee-employer telationship? _
C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D, D'What wias the date of the aecident? h | ' ' ' o '
£, ]j"Was..timciy notice of the accident given to Respondent?:
F. E] Is Petitioner's current condition of ill-being causally relfated to the injury?
G. || What were Petitioner's earnings?
H. [ | What was Petitioner's age at the time of the accident?
“_"If—""*‘»mwas‘ Pelitioner's Fanial status at the fime of the acidenty T T .
J. D] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent,
_ paid all.appropriate charges for all reasonable and necessary mnedical services?: :
K. [X] What temporary bengfits are in dispute?
[T1PD D Maintenance [E TTD
L. [ What is the hature and éxtenit of the injury?
M. [:J Should penalties or fees be imposed upon Respondent?
N, D IsRespm;de&i due any vredit? . :

0. || Other

WCihEee 210 100 . Rondelph Street 98000 Ciricage, 1L OG0T 3101411 Tollfree B0G/332-3053.  sted siter www.iwee.il gov

Downstate offices Collinsville 618/346-3450" Pevria 3097671-3013. -Rockford 815/987- 7292 Springfield 217/785-708%
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FINDINGS
On June 14,2013, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-cmployer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arosé out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eamed $55,826.76; the average weekly wage was $1,073 .59,
On the date of accident, Petitioner was 39 years of age, married with 0 dependent child(ren).

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shal] be given a credit of $0.00for TTD, $0.00 for TPD, $0:00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $4,459.53 under Section 8(j) of the Act.
ORDER.

Respondent shall pay reasoriable and necessary medical services as. identified in Petitioner's Exhibit 3, as
provided in Sections 8(a) and 8.2 ‘of the Act, subject to the fee schedule. Respondent shall be given a credit of
$4,459.53 for medical benefits that have been paid, and Respondent shall hold Petiticher harmless from any
claims by any providers of the-services for which Respondent is receiving this credit, as provided in Section 8(j)
of the Act:

Respondent shall pay Petitioner temporary total digability benefits of $715.73 per week for six weeks
commencing December 17 2013, through January 27, 761-’} as prowdudm Section 8(b) of the Act,

~Respondent shall pay Petitioner périnanent partial disability benefits of $644.15 per week for 23, 75 weeks.

Because the injuries sustained caused the 12 1/2% loss. of use of the right hand, as provided {n Section 8(3) of
the Act,

RULES REGARDING APPEALS Unless a party. files a Petition for Review within 30 days after receipt of this
decision; and perfects a review-in accordance. with the Act and Rules, then this decision shall be entered as the:
decision of the Cormmission,

STATEMENT OF INTEREST RATE [fthe Commission reviews this award, interest at the rate set forth on the Notice
af Decision of Arbitrator shall ‘acerue from the date listed below to the day before the date of payment; however,
if an employee's. appeal results in either no change or 4 decrease in this award interest shall not accrue.

W T | April 13,2015
Wi]harn R. Gaﬁagher Arbltrat%’ Date

ICABDes . 2
APR2 0 2018
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- Petitioner filed an Apphca’uon for Admstment of Clair which alleged she sustained a repetitive
trauma nfury ansing out of and in the course of her emplcyment for Respondent ‘The
Application alleged a date of accident {mamfestatwn) of furig 17, 2013, and that Petitioner
sustained repetitive trauma to her right hand (Arbitrator's Exhibit 2): Respondent disputed
liability on the basis of accident and causal relationship.

Petitioner began working as & caseworker for Respondent in January, 2007, Petitioner testified
that her job consisted primarily of processing applications which required her to input significant
amounts of data in a computer, Petitioner worked seven and one-half hours per day and she
stated thaf she was typing approximately 90% of the time. Even when Petitioner received
telephone calls; she wotld many timés type simultancously. Petitioner is right hand dominant -
and she also used her right hand for operation of the computer mouse.

Petitioier stated that sometime around the end of 2012, or begining of 2013, she began to
experience symptoms of pain, nunibness and tingling in her right hand. These symptoms were
more intense when shé was typiag. .

Petitioner ‘initially- sought medical treatment from Dr. Hima Atlurd, hér family physician,
sometime in late 2012/early 2013 (Dr. Aﬂuns records: were not tendered mto evidence).. Dr.
Atluri referred Petitioner to Dr. Douglas Dove, 4 neurologist,

Dr. Dove initially saw Petitioner on March 13, 2013; and he performed an EMG/NCV of both
uppér extremities which were positive for nght carpai tunnel syndrome. He also ordered various:
lab tests, most of which were normal. At that time, he- presmbed a wrist splint. Dr.. ‘Dove again’
saw Petitioner on June 17, 2013 (the manifestation date alleged in the Application), but her hand
symptoms had not improved. Dr. Dove recommended referral © a surgeon. (Petitioner's Exhibit

2

On June 20, 2013, Petitioner completed and signed & Workers' Compensation Employee's Notice:

e en c0f Injury.form wherein she. reportaci that she sustained a repemwe motion injuryto heérrighthand. ... .-

and that she had symptoms of pain, numbness and tmglmc in the right Hand, wrist, fingers and
arm (Respondent's Exhibit 2). On that same day, Petitioner's supervisor, Sally Longest,.
completed & Supervisor's Repor‘{ of Injury or Illngss which stated that Petitioner reported that she.
sustained a repetitive motion injury with pain i the right wrist and 'hand (Petitioner's Exhibit 1;

Deposition Exhzblt 3).

Qn October 16, 2013, Petitioner was. seen by Dr. Michael Neumeister, & piastzo surgeon. At that
time., Petitioner informed Dr, Neumeister tha{:90% of her job. involved typing and she wanted to
know if this szgmmanﬂy contributed ‘to the develapmm’t of ¢ rpul tunnel syndrome

. Neumeister indicated in his record-of that date that it was a possibility (Peunoner S Exlnbn‘. 1
Deposition Exhibit 2.

Dr. Neumeéister performed surgery on December 17, 2013, and the procedure consisted of an
open righit carpal tunnel release. Petitioner recovered from thie surgery and remained under Dr.

Ronda Young v. State of lilinois Department of Health and Family Services. 14 WC 16708
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Neumeister's care until he discharged her on February 13, 2014 (Petitioner's Exhibit 1;
Deposition Exhibit ).

At the direction. of Respondent, Petitioner was examined by Dr. Lawrence L, aft: orthopedic
surgeon, on-August 11, 2014 In connection with his examination of Petitioner; Dr. Li reviewed
medical records provided 10 him by Respondent. He agreed that Petitioner's right carpal tinnel
syndromne was properly diagnosed and treated; however, he opined that there was not a causal
relationship between thie€ condition and Petitioner's job-duties of typing and filing. Dr. Li also
opined that Petitioner bad an AMA impairment rating. of one percent (1%); however, it was not
clear from the report whether the impairment was. atiributable to the right upper exiremity or.
whole person (Respondent's Exhibit 1; Deposition Exhibit 2).

Dr. Li was deposed on December 8, 2014, and his deposition’ testimony was received imto
gvidence at trial. Dr, Li's testimony was consistent with his medical report and he reaffirmed the
opinions contained therein. Dr. Li agreed that Petitioner hiad right carpal tunnel syndrome which
was properly treated but he opined that the condition was not related to Petitioner's repetitive
typlngz’kﬁybcmrdmg Dr. Li testified that so long as there was not an ergonomic issue with.
Petitioner's workstation wherein she would have been required to maintain a wrist position of
equal or greater than 40° of either extension or flexion, that the carpal tunnel syndxome was nof
related to typing/keyboarding (Respondent's Exhibit 1; pp 6-7.10-11).

Dr. Ll was, cross-exammad at length regardmg hls opnnon as. to causahtv He agreed that he
Dr. L opmed that even if Petitioner's jOb requued typmg 100% of the time, that this, in and of
itself, would not be causative of carpal tunnel symirome (Respondent's Exhibit 15 pp 11-12,17-
18).

Dr. Li was also questioned about his impairment rating which he stated was pursuant 1o the
AMA guidehnes He did not specifically testify whether it was to the right upper extremity or a
person as a whole (Respondent's Exhibit 1; pp 27-29).

i e Dr Neumeister.- was. deposed_on. January. 28, 2015, and his: deposition. testimony. was.received .. .ooe

into evidence at trial. Dr. Neumneister's testimony regardmg his diagnosis and treatment of
Petitioner’s condition was consistent with his medical records. Although he could aot produce a
return to work slip for Petitioner, he testified that he authorized her to retumn to work on January.
28, 2014 (Petitioner's Exhibit 1; pp 8-13),

Tn regard to causality, Dr. Neumeister was asked fo assume various facts pertaining” to
Petitioner's job duties which ificluded her typing 90% of the time and whether there was a causal
relationship. between her work duties and the right carpal tunmel syndrcme Dr. Neumeister
testified that while he did not know "...exactly what caused the carpal tunnel”, the work activity
aggravated it. Dr: Neumeister further stated that he did not believe that there was a certain
duration or' namber of activities that could precxpitate carpal tunnel syndrome because everyone's
anatcamy is different. He speczﬁcaﬂy noted that some individuals have'a larger aarpa} tunne} than
others. Because of differences in everyone's phy smlogy, various individuals will react differently
to different durations and levels of activities (Petitioner's Exhibit 13 pp 15; 20)

Ronda Young v. State of Iliinois Department of Health and Family Services. 14 WC 16708
Page 2



Petitioner testified that she returned to work for Respondent on January 28, 2014, and continues
to worl.at present. Petitioner still has complaints of pain ‘which she nonces at work when she i is
typing. She also has expetienced diminished grip strength.

Coniciusions of Law
Tn regard to disputed-issues (C) and (F) the Arbitrator makes the Tollowing conclusion of law:

The Ashitrator concludes that Petitioner sustained a repetitive trauma injury to her right hand
arising out of and in the course of her employment for Respondent that manifested tself on June
17,2013, and that her current condition of ill-being is causally: related to same.

In support of this conclusion the Arbitrator notes the following:

Petitioner's testimony regarding her job duties and: the repetitive use of her right hand was
unrebitted. '

Petitioner's primary treating physician, Dr. Neumeister, testified that Petitioner's repetitive work
activity aggravated the carpal tunnel syndrome condition. He further testified that he did not
believe that there was a specific dumtmn or number of activities that could precipitate” ca;rpal__
tunnel syndrome because everyone's, anatomy/physiology is different and, as such, various
individuals will respond in different ways to rcpetzti_ve,actwmes

Dr. Li testified that, in the absence of an ergonomic issue, the amount of typing Petitioner did on
a daily basis, even if it was 100% of the time, did not mattér. ‘He still opined. that Petitioner's
carpal funnel syndrome was not related to her repehtwc work activities. Dr. Ti did not have any
specifi¢ knowledge as to whether or not there were: ergonomic issues in régard to Petitioner's
workstation,

The Arbitrator finds the opmlon of Dr. Neumeister more persiiaswe thar that of Dr, Li.

In regard 10 dzsputed 1ssue (J) the Arbﬁratar makes the folm;mg conc}umen of law:

The Arbitrator coneludes that all of the medical treatment provided to Pefitioner was Teasonable -
and necessary and that Respondent is liable for payment of the medical bills incurred therewith:

Re:spondent ‘shall -pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 3, as provzded 1o Sections 8(a) and 8, 2 ‘of the Act, sub}ecz to. the fee schedule,

Fe:aoaient hall be-given a credit of $4.,459, 53 for medical benefits that have been “ﬁld, and
Respondent shall hold Petitioner ‘herraless from any c}amm by any providers of the serviees for.
which Respondent is receiving this credit, as pmvlded in Section 8(3) of the Act

In _Suppoi‘t of this conclusion the Arbitrator notes the fellcwmg:'

‘Ronda Young'v, State of Illinois Department of Health and Famiily Services 14 WC:16708
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There was no dispﬂte.regarding-'the diagnosis of carpal tunnel syndrome and the reasonableness
and pecessity.of the ireatment Petitioner received.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner is entitled to temporary total disability benefits of six weeks
commencing Deceraber 17,2013, through January 27, 2014.

In support of this conclusion the Arbitrator notesthe following:
There was no dispute that Petitioner was totally disabled for the aforestated period of time.
In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner has sustained permanent partial disability to the extent of 12
1/2% loss of use of the right hand.

In support of this conclusion the Arbitrator notes the following;

Dr. Li, Respondent's Section 12 examiner, stated in his report and, when deposed that Petitioner
had an AMA impairment rating of one percent (1%). Dr. Li did not state in either the réport or
his deposition testimony whether the AMA impmrment rating was in regard to the right upper
exiremity or io fhe whole person. The Arbitrator gives this faétor minimal weiglit,

Petitioner is a case worker and her job requires- repetlm’e use of both upper extremities; in
par%wu!ar her dominant right hand: The Arbitrator gives this factor significant weight,

Petitioner was 39 years old at the time of the manifestation. She will have 16 live with the effects
of this injiry for the remainder of her working and natural life. The Arbitrator gives this factor
modetate weight.

. There_was.no. evidence._that _this, injury. will lave_any. effect:on. Petitioner's future eaming ...
capacity, The Arbitrator gives this factor moderate weight,

The medical récords revealed that Petitioner had nght aarpai tunnel syndrome which uinmately
required stirgery. Petitioner stil] has complaints of pain in the right Hand especially when she is
typing as ‘well as diminished grip strength. These «complaints :are consistent with the injury
Petitioner sustained. The Arbitrator gives this factor significant weight.

s

William R. Gallagher, Arbﬁr?/d |
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BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
DONNIE LYNCH,
Petitioner,
¥8. NO: 14 WC 34468
METRO EAST INDUSTRIES, TE T s 0
L YAV Y
‘Respondent.

DECISION AND-OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner hereirf and notice given to.
all partics, the Commission, after considering the issue of permanency, and being advised of the.
Facts and law, modifies the Decision of the Arbitrator as stated below and otherwisé affirms’ and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

Based on the evidence presented on arbitration, the Commission finds- that Petitioner
sustained theJoss of use of 25% of the lefi arm pursuant to Sections 8(e) and 8; Lb.

‘Based un the accident oceurring subscguent to September 1, 2011, the determination of
permanént. partial disability 'is governed by Section 8.1b of the Act. Pursuant o same, the issue
of permanency is to be based on this Section’s five enumerated factors,

The-Commission initially niotes that Petitioner has a congenital deformjty mvoivmg the-
lack of ﬂngers‘ on his-right hand. The accident at issue in this case involved dn injury to the left
eibow, and he was. diagnosed. with severe cubital funnel syndrome, for which he underwent
surgical decompression of the ulnar nerve with anterior lransposmon on July 11, 2014, along
with myofascial leng{henmg of the.flexor pronator tendon origin. He subscquemly returned. to
full work duties and was released by Dr. Brown on October 15, 2014

Petitiorier worked and works for Respondent as a meial fabricator. He testified that the
job involves repairing damaged locomotives, which included cutting, grinding, replacing: and
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With regard to dn American Medical Association (AMA) impairment rating, we note that
nigither party. entered such a rating into evidence, This factor will therefore not be taken into
account,

 As mnoted, Petitioner’s occupation involves metal fabrication. Based on his unrebutted
testimony, the job involves having to work with steel, grinders and welding equipment. As such,
we believe that. the job is mgmf cantly physical, in partxcnlar with tegard to the use of the hands
and arms. The clear implication is that the Petitioner is required to use his upper extremities to
accomplish his work tasks:

The Petitioner was 37 years -old at the time of the accident, He therefore still has a
sighificant pefiod of work life aliead of him before he reaches a general retirement age,

With regard to future eammg capacity. no specific testimony was introduced. Petitioner
tc:stltieci that he returned to his full work duties with Respondent, and was earning the same
wages he did ‘priorto his injury.

Petitioner testified that his left arm remains weaker thar it was pre-aceident. He noticed
that when performing his work duties, the arm would tire faster than it had in the past. He also
noted some intermittent ongoing left- elbow pain, nofing it was not exeruciating, but that it felt
tight and that he would have to stretch it out. The august 20, 2014 report of Dr. Brown indicated.
Petitioner had né numbness or tingling; but did have some ongoing medial elbow edetns, along
with some soreness and weakness, His range of motion was good, At the last visit of Qctober 15,
2014, Dr. Brown noted good active range of motion and that Petitioner had done very well.
When asked on cross-examination if the gradually i improving grip strength noted by Dr. Brown
had continued, Petitioner testified: “I think 1 basically have been stagnant. There’s nowhere near
the grip that 1 used to have.” (Tr. 14-15).

The Petitioner is 4 relatively young man with sxgmﬁcant a: preexisting right hand
disability. As such, he is forced to rely on his left upper extremity. more than the typical person.
The Petitioner: crcd;bly téstified that while he has been ablé to continue worklng, he does: have
some ongoing weakness and. paln in the left arm-and eibow.: ‘Taking that into account along with.
the fact that his cuirent job:is significantly. physical and cledrly requires the use of the upper
extremities, we believe that the Petitionier has sustained the loss of 25% of the left arm..

iT 18 THEREFORE ORDERED BY THE COMMISSION that the Petitioner’s award for
permanent partial disability is modified from 20% of the left arm to-25% of the left arm.

ITIS FURTE {ER ORDERED BY THE COMMISSIOT\I that Respondent pay to Petitioner
the sum of $507.02 per week fora period of 63:25 weeks, as provided in §8(e) of the Act, for the
reason that the injuries sustained caused the Joss of use of 25% of the lefr-atm,

ITIS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Pelitioner
interest under § 19(n) of the Act, if any.
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~ ITISFURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for thé removal of this cause to the Circuif: Court by Respondent is hereby fixed at

the sum of $32,200.00, The party commiencing the proceedings for review in the Circuit Cowst
shall file with ithe Commission a Notice of Intent to File for Review in Circuit Court.
O 11723715

Thomas J. Tyrrell |/

£

DATED: _agtg
TIT: pve AN B 2018

Sy :
LA # .
. i

Michael J. Brennan

e e e o L

Kevin W, Lamborn &,
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY

Donnie Lynch Case # 14 WC 24468
Employee/Detitioner ' -
2 Consolidated cases:

Metro East Industries
Emplover/Respondent

in this matt&r and a Narzge of Hearmg was nmdr,d to e&nh purty The mattcr was hearfi by the Houorable
Edward Lee, Arbitrator of the Commission, in the city of Collinsville, on 3/19/15. By stipulation, the parties
agree:

On the date of accident, 4/30/14, Respondent was operating under and subject to the pravisiens of the ;f_.kc;té
On this-daté, the relationship of employee and employer did exist beﬁvﬁm Petitioner and Respondent.

On this date; Petitioner sustained an accident that arose out of and in the comrse of employ_mept.

Timely notice of this accident was given to Réspondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $43,942.08, and the average weekly wage was $845.04.
At the time of injury, Petitioner was 38 years of age, single with 3 d.cpe-ﬁdent children.

Nscessary medical services and temporary compensation betiefits have been provided by Respondent.

Respandent shal} be givena credit of SB for TTD, SO for TPD 50 ﬁ:}r mamtenance and SD for other beneﬂts
for a total credit of $0.

IL%rbDacN&F 24F0 T00 . Randolph Street ELNTT) Chivoys, IL soatH 3Ly AITG811 Tolifree 866,332, 3031  Web siter wwwL e i gy
Downstate offices: -Coliinsville 6183463450 Peoria 309/671-3019 Rackford 815/987:7292  Springfield 21777837084




fter reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
2xtent of the injury, and attaches the findings to this document:
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Respondent shall pay Petitioner the sum of $507. 02/week for a further period ci 503 wecks as provided in

Section 8{e )(10) of the Act, because the injuries sustained caused 20% loss of use of the iaoft arm.

Respondent shall pay Petitioner compans,annn that has accrued from 10/1 5114 through 3/1 9/15, and shall pay
“h2 remainder of the award, if any, in weekly payments.

The partze.s* have stipulated that reasonable, necessary and related medical expenses have been or witl be paid
by Respondent per the lllinois. Medical Fee Schedule.

The parties have stipulated that all temporary total disability benefits have been paid by Respondent,

RULES REGARDING APPEALS Unless a Petition for Review i filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results i in either no change or a decrease in this award, iriterest shall not acerue.

oo Lo )

‘Signatire of Arbitrator

ICAEDecNE p.2 MAY 2 0 2018
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Metra East Industries, Inc. )
)
Respondent. )5
FINDINGS OF FACT

Petitioner Is 39 years old-and has three minor children. He was worked asa fabricator for
Respondent for thres years. His job duties include welding, cutting bad steel out, replacing steel and
repairing locomotives. '

On April 30, 2014 he was injured when he was cominig down off of a locomotive and he struck
his left elbow on a metal door. He received treatment at Midwest Occupational and they ultimately
referred him to Dr. David Brown. o

Dr. Brown diagnosed. ulnar neuropathy and cubital tunnel syndrome. On July 11, 2014,
Petitioner underwent surgery with Dr. Brown which included decompression of the ulnar nerve, left
cubital tunnel with anterior submuscular transpostion of the ulnar nerve with myofascial lengthening.
of the flexor pronator tendon origin, Dr. Brown released Petitioner at maximum medical improvement

on October 15, 2014.

 Petitioner was born with no fingers oh his right hand. As aresult, he has never been able fo
lift, grab or manipulate with his right hand.. He described himself as very left hand dominant.

Petitioner described his left arm as a lot weakar than it used to be: When doing grinding,
cutting, welding and any of his jobs, his left arm is notas strong as it Used to be and his left hand and
arm tire a lot faster. He has pain that kind of comes and goes, not a constant pain. He has to strefch
his left arm out a little bit because it gets tight. He has pain in his elbow. Hs is able to perform his
job full duty. Atthe end of the work day he described his left arm as “really tired”. This injury-has

affected his personal life because all of his children are involved in sports, but he has not tried to..

throw a ball, He is the vice president of the Little League Association and he has recruited help for
heavy lifting.
Prior to working for Respondent, Petitioner was a pipefitter for 15 years. His job history also

includes HVAC wark and general labor: His ‘entire adult iife has been spent doing general labor,
pipefitting, HVAC work and/or working for Respondent.

Pre-employment testing forms (Pet. Ex. 3) with Respondent show that his grip strength in the
left hand was tested on July 5, 2012 and was 140 1bs, 135 Ibs, and 130 Ibs.




On October 15, 2014, when.Dr. Brown released Petitioner at maximum medical improvement,
Petitioner's grip strength was measured at 66, 81, 69.

concrusionsortaw 18 T CCO 020

In determining the Petitioner's permanent partial disability pursuant to 820 ILCS 305/8.1(b),
the Arbitrator relies on the following: _

1} Neither party submitted a rating.

©2)  Petitioner's current occupation as a fabricatar involves welding, cutting steel, replacing
steel and repairing locomotives. Petitioner's entire adult life has been spent in working heavy
physically demanding cccupations such as general labor, HVAC, pipefitting and fabricating, The
Arbitrator places great weight on this factor.

3} Petitioner was 38 years old at the time of the injury. Pefitioner has years remaining in
the work-force. The Arbitrator places great weight on this factor., ’

_ 4) Petitioner continues to work in the sarne position as prior to the work injury. However,
his diminished grip strength may impact his future eamings capagcity if he were to seek new:
employment In the physically demanding fields in which he is experienced. The Arbitrator places liftie
weight on this factor. ' ;

5)  Petitioner testified that he is very left hand dominant due to being born with no fingers
on the right hand. He cannot lift, grab or manipulate with the right upper extremity, which places
significant importance on the left arm. His left hand and arm tire faster and easfer than they did pre-
injury. He described largely décreased grip strength which is corfoborated by pre and post injury
records. The pre and post injury grip strength testing shows a decline from prior the injury of 140,
135 and 130 pounds; down to 66, 81 and 69 pounds.at the time of maximum medical improvement.
Objective medical testing shows a decreaseé in grip strength between his average pre-injury grip
strength of 135 pounds down to an average post-injury grip strength of 72 pounds, which represents
a 53% reduction in. grip strength. The Arbitrator places great weight on this factor. '

Based on the above review, the Arbitrator dwards 20% loss of use of the left arm.
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BEFORE THE ILLINOIS WORKERS” COMPENSATION COMMISSION

James Belford,

Petitioner,

Vs, No. 11 WC 45948

State of Hlinois/Piitckneyville Correctional Center, 1 { I ﬁ C C 0 0 3 8
Responident. |

DECISION. AND OPINION ON REVIEW UNDER SECTIONS 19¢h) AND 8(a)

Timely Petition for Review under sections: 19(h) and 8(a) having been. filed by Petitioner
herein and Tiotice given to-all parties, the Conunission, alter considering the issues of further
permanent disability and further medical benetiis, and butng advised of the facts and law, denies
tha 19(11} petition-and grants the 8(a) petition for the reasons set forth below,

On February 13, 2013; the-Arbitrator fited a decision awarding imedicdl expernses in'the
sum of $3,533.00 pursuant to sections 8(a) and 8.2 of the Act and permanent disability benefits
corresponding to 4 percent: disability to the person ds-a whole. Neither party appea]ed the
Arbitrator’s decision.

On February 3, 2015, Petitioner timely filed a petition for review under sections 19¢h)
and 8(a) asking the Commission to “review the prior award and enter an order for prospective
fedical benefits and payment of theaward related to Petitioner’s work injury of November 7,
20117 Ly hig briefon review, Petitioner asks the Commission ta award. additional thmprm:nc
bills and: permanem partial disability benefits c.arrtasp(mdmg to2 - percent further disability fo the
person as a whole, Respondent; i its response brief, agrees that it is liable for the reasonable
and necessary.medical bills in Petitioner's Exhibit 3 pursuant to sections-8(a) and 8.2 of the Act.
However, Respondent does not agree that Petitioner’s permanet d:sabdxty has materially
inereased.
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At the 19(h)/8¢a) hearing on August 6. 2015, Petitioner testified that after the arbitration
hearing on January 15, 2013, hie continued to perform the regular jOb duties of correctipnal
officer; Atisorhe point; he was promoted to correctional sergeant. He has beén able to perfonn
the jOb duties of corréctional sergeant, However, Petitioner has sought additional medical care
for pain in the low back and-right leg, as well as some stiffiess. Petitioner- feels being on his feet

“all-day aggravates his conditioh. - At the end of the shift, he fecls stiffness and occasional pain:
Outside of work, Petitioner keeps physically active-and performs calisthenics exercises regularly:
The exercises and chiropractic treatment help alleviate the symptoms, Petitioner feels he would

require surgery if e did not have chiropractic treaturent. He would liKe to avoid surgery.

On cross-examination, Petitioner testified that his protnotion came with a pay raise.
Petitioner admitted that tio doctor has recommended surgery Tor his back condition. Petitioner
further admitted that-during the arbitration hearing he testified he had some low back pain with
pain radiating to the right ieg and occasionally the left leg. Ridingin a car for long periods of
time bothered him. The pain-also affected his sleep. Pétitioner admitfed that he has substantial ly
the same symptoms when his condition flares up now. His condition returns to baseline after a
period-of chiropractic treatment.

Clinie. Thf} records start on September 24, 2014 mtmg {The pdttent] staz’ted havmg pam i lus
tow back and right hip 3 da}s ago for no reason. The pain has progressively gotien worse with no
relief, The past day, the pain has started, into his nght thigh.* Petitioner underwent regilar
i‘umpraetic treatment through November 10,.2014, reporting progressive improvement,
Petitioner suffered another flare-up in late June 0F 20135, after driving 4 long distance. He.
received regular chiropractic treatment from July 6, 2015, through July 31, 2015, once again
reporting progressive iinprovement until experiencing.another flave-up'in late Tuly 0 F 2015

Asnoted, Respondent agrees that it is Jiable for the reasonable and necessary medical.
bills in Petitioner’s Exhibit 3 pursuant to sections. 8(a) and 8.2 of the Act.

With regard to the 19(11} petition, the Commission finds that Petitioner failed to prove a
material increase in his permanent disability. On cross-examination, Peritioner admitted that no
doctor has recommended surgery for his back condition. Petitionér further admitted hig

symptoms are substantially the same as they were at the time of the arbitration hearing: The

-symptoms$ wax and wane. Aftera ﬂare up, hi§ condition retiins to baseline with chiropractic
treatment.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s petition lnder
§19(h) is dened.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the medical
bills in Petitioner’s Exhibit 3 pursuant to §§8(a) and 8.2 of the Act,

IT'IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioncr
interest under §19(n) of the Act, if any,
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IT 18 FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for z:ii.i] amounts paid, ‘if aity, fo or on behalf of Petitioner on acootint of said accidental imury.

Pursuant to $19(f)(1) of the Act, there shall be no right of appeal as the Stafe of llinvis is
Respondent in this matter,

DATED:  JAN 19 201
0-12/10/2015

SM/sK
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STATE OF ILLINOIS. ) D lnjured Workﬁrs Beriedit Fund ( §4(d})
)SS. [ ] Rairs Adjusément Fund (§8(2))
COUNTY OF Williamson ) [_] sécond Injury Fund (§8()18)
25 None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY
James Belford Case # 11 W(C 45948
Emplqyﬁe.f?ctiﬁtmer'
Ve Consolidated cases:
atate of H!mms 1 Psnckneyvﬁie Gorrectxonal Center
Empioyer/Respondcnt

The only disputed issue is the nature and extent of the injurv. An dpplication for Adjustment of Claim was filed
in this matter, and a‘Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Joshua Luskin, Arbitrator of the Commiission, in the city of Herrin, oni"1/1 8113, By stipulatioh, the parties
agree:

On the date of accident, 11/7/11, Respondent was operating under and subject 10 the provisions of the Act.
On this:date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment,

Timely notice of this accident:was given to Respondent.

Petitioner’s current condition of ill-being is causally related fo the accident.

In the year preceding the injury, Petitioner earned $57,921.00, and the average weekly wage was $1,113.87.
At the time of injury, Petitioner'was 40 years of age, married with 1 dependent child.

Necessary medical services and temporary compensation benefits have been provided by Respondeit.

Respondent shall be given a credit of $all TTD paid for TTD, $0 for TPD, $0 for maintenance,-and $0 for
other benefits, for a total credit of $alt TTD paid.
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After reviewing all of the eviderice presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $668.32/week for a further period of 20 weeks, as provided it
Section 8{d)2 of the Act, because the injuries sustained caused permanent partial disability tothe
petitioner’s whole body as a whole in the amount of 4%.

Respondent shall pay Petitioner compensation that has accrued from 12/28/12 through the present, and shall
pay the remainder of the award, if any, in weekly payments.

Respondent shall pay reasonable and necessary medical services of $3,533.00, as provided in Sections 8(x) and
8.2 of the Act. Respondent shall be given a credit for medical bénefits that have been paid, and Respendent shall
hold petitionér harmless from any claims by any providers of the services for which Respondent is'receiving this

Credit; a8 provided h Section 8{j) of the Act

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this-decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision.of the Commission.

'STATEMENT OF INTEREST RATE If the Commission reviews this award, intersst at the rate set forth on the Notice
of Decision of Arbitrator shall acerie from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not acerue.
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BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

JAMES BELFORD,
Petitioner,
V8,

No. 11 W 45948

STATE OF ILLINOIS/PINKNEYVILLE C.C,,

Respondent.

ADDENDUM TO ARBITRATION DECISION .

STATEMENT OF FACTS

The petitioner, a Correctional Officer, w_as:injur_e:d in an altercation with an inmafe
on November 7, 2011, On November 10, he: saw his family. physician, Dr. Nanni,
complaining of low back pain radiating to the right leg. Dr. Nanni recommended
‘medication, heat-and rest. See generally PX3. On November 15, Dr. Nanni noted that
“I5]ymptoms related to the injury have improved.” The petitioner was released to worlk
without restrictionis at-that time.

On. November 17, 2011, the petitioner presented to Dr. Nanni complaining of
scrotal pain over the past day. Dr. Nangi-noted the injary the week before and preseribed
a siupport strap. No history of scrofal trauma was fioted, but he noted the initial injury did
include a groin strain.. The petitioner did not follow up with Dr, Nanni thereafter, PX3..

_ On-April 2, 2012, the petitioner saw.Dr. Gomet complaining of persistent paif.
He had been working full duty during this period. The petitioner related a prior history of '
low back pain for which he had sought chiropractic. care'in 2009. Dr. Gornet preseribed
an MRI scan, See PX4. ' '

‘The-MRI was performed on May 21 and demonstrated degenerative disk disease
with an annular tear at L.5-81 with a herniation at that level. “The radiclogist observed a
disk bulge at L4-5, but no herniation at that level. PX5. Dr. Gornet reviewed the-films
that day and -opitied the L4-5 level was herniated. However, Dr. Gomet noted the
claimant was folerating his symptoms and recommended observation only without further
treatment. at ‘that time. PX4. Follow-up visits with Dr. Gomet in September and
November 2012 noted only intermittent symptoms without substantial problems. On
November 29, Dr. Gomet assessed the petitioner at maximum medical improvement.

On July 6, 2012, the petitioner was examined by Dr. Timothy VanFleet pussuant
to Section 12 of the Act. See PX6. Dr VanFleet reviewed the MRI and-assessed the
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petitioner with degenerative disk disease with improving back pain secondary to-a back
strain. He opined the symptoms were related to the work incident although the
degeneration predated the incident. He recommniended home exercise.

The petmoner wstified he has returnéd to the same positiot he held prior to the

accident, and is able to perform all job duties. He complains of residual back pain for
which he takes over the counter medication.

OPINION AND ORDER

The respondent is directed to pay the medical bills identified in PX1 within the
limits of Seéction 8.2 of the Act, as these appear reasonably fargeted at relieving the
petitioner's complaints pursuant to Seetion $(a) of the Act. While the appomzment on

November 17, 2011 indicates a one day history of grmmﬁpam, it is close in both temporal

relationship 10 the accident and the location of the m;ury i the body o conclude that it
wias a related condition. Respondent shall receive credit for any and all amounts
previously paid but shall hofd the petitioner harmless, pursuant to 8(j) of the Act, for any
group health carrier reimbursement requests for such payments;

Nature and Extent of the Injury

Purstiant to Section 8.1b of the Act, for accidental injuries occurring after
September 1, 2011, permanent: partial disability shall be established using five
enumerated cr:te:rm. mtb no single factor being the sole determinant of disability. Per
220 ILCS 305/8.1b(b), the criterla to be considered are as follows: (i) the reported level
of impairment pursuant to subsection (a) [AMA *Guides t the Evaluation of Permanent
Impainment™]; (i{) the occupation of the injured empl oyee; (iii) the age of the employes at
the time of the injury; (iv) the employee's future earning capacity; and: (v). evidence of
disability corroborated by the treating’ medical records.

Applying this standard to this claim, the Arbitrator first notes.that'no AMA ratmg
wis submitted by the parties. The Arbitrator therefore relies on- the other- factors in
arriving at a conclusion relative o this matter. The petitioner was- 40 vears'old at the time.

of the incident. He is a Corrections Officer and missed only about ene week from waork.
Fle has continued 1o work in his pre-injufy capacity and no evidence of earnings
impairment is apparent or likely. The petitioner does: continue to describe some residual
symptoms, but treated conservatively throughout and no physician recommended amy’
invasive care. The petitioner’s’ work-related accident resuited in a back strain
bupersmposed on pre-existing degeneration: while he apparently never had previous
invasive care, it is also notable that he did have. prior back symptoms, as evidenced by his
pnar chiropractic treatment.  The petitioner having reached maximurm medical
tmprovement, rcspondam shall pav the petitioner the sum of $668. 32/week for a Further
period of 20 weeks, as prev;ded in Section 8(d)2 of the Act, as the injurles sustained
.m,aused permanent loss of use 1o the petitioner’s whole bm:iv 1o the extent of 4% thereof.
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d})
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ST. CLAIR ) D Reverse D Second Injury Fund (§8(¢)18)
[ pTD/Fatal denied
Modify None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

RICKY STEVENS,
Petitioner,
Vs, NO: 13 W(C 21942
CERRO FLOW,
Respondent, 1 6 I W C C 0 O 4 6

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection, notice,
medical expenses, temporary total disability, and nature and extent, and being advised of the
facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

The Commission modifies the permanency award and reduces it to 10% loss of use of
cach hand. Although we agree with the Arbitrator’s analysis of the first four factors under
Section 8.1b(b), we find that Petitioner’s complaints of pain are not fully corroborated by the
medical records.

Petitioner testified that most of the numbness and tingling in his hands went away after
the surgeries but he still has some soreness. However, he also testified that he was told by the
doctor that it could take up to a year for the soreness to go away. Therefore, it isn’t clear
whether this soreness is actually a permanent condition. Petitioner also testified that he doesn’t
think that his grip strength has returned completely but that he returned to work because he knew
he was going to retire, We note that the most recent medical record on April 24, 2014, does not
mention anything about soreness or diminished grip strength. Petitioner™s surgeon, Dr. Beatty,
testified that Petitioner had good results from the surgeries, was returned to work full duty on
April 28, 2014, and that the hand therapist felt that Petitioner had recovered to resume full duty.

In addition, Petitioner has been diagnosed with bilateral osteoarthritis of the hands so it
isn’t clear what portion of his current complaints are related to that versus his work-related
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carpal tunnel syndrome. On November 12, 2009, Dr. Byler diagnosed Petiticner with
widespread degenerative arthritis in the hands and wrists. On January 4, 2010, Dr. Howard
diagnosed osteoarthritis of the interphalangeal joints of both hands. Petitioner's Dr. Beatty
testified that he was aware of this diagnosis and that Petitioner’s work did not cause the
osteoarthritis but did cause the carpal tunnel syndrome, Respondent’s Section 12 examiner, Dr.
Strecker, testified that, in his opinion, Petitioner may have had mild carpal tunnel syndrome but
his major complaint was based on his rheumatoid arthritis, which is a progressive disease over
time and was not related to Petitioner’s work duties.

Although we affirm the finding that Petitioner’s carpal tunnel syndrome is work-related,
there is no evidence that the osteoarthritis is. As such, it is more likely than not that his current
gymptoms of soreness and reduced grip strength are also related to his progressive arthritic
condition and not due to the carpal tunnel syndrome. Therefore, we find that Petitioner has
proven that his work injury has resulted in the loss of use of 10% of each hand. '

All else is atfirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $447.95 per week for a period of 12-6/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT [S FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $403.15 per week for a period of 38 weeks, as provided in §8(e) of the Act, for the
reason that the injuries sustained caused the loss of use of 10% of the right hand and 10% of the
left hand,

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $8,873.34 for medical expenses under §8(a) of the Act subject to the fee schedule in
$8.2 of'the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $30,100.00. The party commencing the proceedings for review in the Circuit Court

shall file with the Comniission a Notice of Intent to File for Revmw in, Clrcun Court.
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STATE OF ILLINOIS ) [ tniured Workers® Benefit Fund (§4d))
}88. | ] Rate Adjustment Fund (§8(g))
COUNTY OF St. Clair ) { [ ] Second mjury Fund (§8(e)18)
1 [E] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Ricky Stevens Cuse # 13 WC 021942
Cmployee/Petitionet

v, Consohidated cases:
Cerro Flow

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak. Arbitrator of the Commission, in the city of
Belleville, on 11/25M4. Alter reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below. and attaches those findings to this document.

DISPUTED ISSUES

AL D Was Respondent operating under and subject to the Hineis Workers' Compensation or Occupational
Diseases Act? '

B. D Was there an employee-employer relationship?

C. %] Did an accident oceur that arose out of and in the course of Petitioner's emplovment by Respondent?
D. What was the date of the accident?

fZ. Was timely notice of the accident given to Respondent?

. 7 Is Petitioner's current condition of ill-being causally related o the injury?

G [:] What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the nceideni?
L. ]:] What was Petitioner's marital status at the time ot the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriale charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
_]TPD [_1 Maintenance TTD
[_j What ix ithe nature and extent of the injury?
\{ ; | Should penalties or fees be imposed upon Respondent?
N, D Is Respondent due any credit?
0. <] Uther Statute of Limitations

e

S drbdrec S0 (GO W Randolph Strees #5200 Chicoge, IL 60601 31280-6611  Toll-free A6E332-3033  Webste: www bvecal gov
Lienenstate offices: Cellinsiife 618:336-3450 Peoria 3006713009 RBockford §134987-7202 Sprowgfield 2177857034




o~

R. Stevens v Cerro Flow

B WC B 1942 18IWCC0043

FINDINGS

On 4/19/13, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $32,252.37. the average weekly wage was $671.92.
On the date of accident, Petitioner was 60 years of age, married with 0 dependent children.

Petitioner has not received all reasonable and necessary medical services.

Respondent has nof paid all appropriate charges for all reasonable and necessary medical services.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $447.95/week for 12 6/7 weeks,
commencing 1/28/14 through 4/27/14, as provided in Section 8(b) of the Act. Respondent shall be given a
credit for any amounts that have been paid for Short Term Disability.

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
$3,131.34 to Southwestern lllinois Plastic & Hand Surgery, $4.762.00 to Apex Physical Therapy, and $980.00
to Dr. Khan, as provided in Sections 8(a) and 8.2 of the Act. Respondent shall be given a credit for medical
benetits that have been paid, and Respondent shall hold petitioner harmless from any claims by any providers of
the services for which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

Based on the factors enumerated in §8.1b of the Act, which the Arbitrator addressed in the attached findings of
fact and conclusions of law, and the record taken as a whole, Respondent shall pay Petitioner permanent partial
disability benefits of $403.15/week for 53.2 weeks, because the injuries sustained caused the 14 % loss of the
right hand and 14 % loss of the left hand, as provided in Section 8(e} of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days atter receipt of this
decision, and perfects a review in accordance with the Act and Rules. then this decision shall be entered as the
decision of the Commission,

STATEMENT OF INTEREST RATE [fthe Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change ora decrease in this award, interest shall not accrue.
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FINDINGS OF FACT

The Petitioner was a 62 years of age on the date of hearing. He worked for the Respondent for 29 years,
primarily on a set of machines known as Schumag machines. In general, these machines turned rolls of copper
pipe into straight lengths of pipe. The Respondent provided two DVD’s showing the operation of Schumag
machines 2 & 3.(RX 2, 3) The Petitioner agreed that the DVD’s accurately show a portion of the job duties, but
not all. The operators turn a baskel containing copper coils that weighs about 2000 pounds in order to achieve
the proper alignment. He then must grab onto a coil of copper and pull it, hammer the end and place a plug in it.
He then has to shove the tube into the machine, which requires force to accomplish. If all runs smoothly, the
operatar will send the copper through the machine with a series of buttons, and the copper pipe exits the
machine and rolls into a ray. The operator must guide the coils and straighten them by hand. This is the
operation shown in the DVD and in the ergonometric analysis provided by the Respondent.

The Petitioner testified that in reality there are many additional tasks required of the operator which are not
included in either the DVDs or the ergonomic evaluation. Most days, the machine does not vperate smoothly
and the tubing gets jammed. He then must use a hacksaw fo cut the tubing out. Some days he will use a
hacksaw most of the day, but he always uses one at least 13-20 times a day. He also uses a hammer throughout
the day, The hammer is a large brass hammer that weighs 2-3 pounds. This must be used multiple times per
hour. He also is required to replace the sheer blade on both machines multiple times a day. This requires him to
use wrenches, Allen wrenches, and ratchets to loosen the bolis to remove the old blade and the reverse to install
the new one. The use of these tools requires pressure and torque of the hands. The Petitioner was also required
to make most repairs on the machines, which required frequent use of hand tools, including wrenches, pliers,
and hammers. Part of the job required measuring the tubing with a micrometer, which required him to handle
the copper tubes with his hands many times per day. The Petitioner described the job as very difficult and very
hand intensive.

In 2009 the Petitioner first complained of pain in his wrists and reported to the company physictan. (RX 1,2) He
was referred to Dr. Howard, an orthopedic surgeon in January, 2010. Dr. Howard reported that the Petitioner
had multi-joint osteoarthritis of his hands, but did not have carpal tunnel syndrome. He reported that the
employment was not a cause of the Petitioner’s symptoms. (RX 4)

The Petitioner testified that he continued to work full duty, but his hand condition deteriorated. In addition to
pain, he developed numbness and tingling in both hands. By April of 2013 the symptoms had gotten bad
enough that he sought treatinent trom his family doctor, Dr. Reid, and was referred to Dr. Khan, who performed
a nerve conduction study on 4/15/13-and diagnosed the Petitioner with carpal tunnel syndrome. (PX 2)
Petitioner became aware of the diagnosis and that it was related to his employment on 4/19/13. He reported this
to his employer at that time.

The Petitioner sought treatment from Dr. Beatty, a hand surgeon trom Edwardsville, Hlinois. Dr. Beatty
confinmed the diagnosis of bilateral carpal tunnel syndrome and recommended surgery. Dr. Beatty released the
right carpal tunnel on {/28/14 and the left on 2/18/14. After post-operative physical therapy. the Petitioner was
released to full duty on 4/28/14. (PX 5, p. 12, PX 4, p. 7) He testified that he was able to tolerate the discomfort
in his hands while working until his retirement in Avgust of 2014, He testified that he continues to have some
slight numbness in his hands. although it is much better that before surgery. He notices a loss of grip strength
bilaterally and has pain in both hands. The Arbitrator found Petitioner to be a sincere and credible witness,

Dr. Beatty testified that the Petitioner’s job activity would be the cause and the basis for the development of
bilateral carpal tunnel syndrome or worsening of preexisting carpal tunnel syndrome. (PX 5, p. 10} Dr. Beatty

A2
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had not reviewed the DVD’s or job analysis, but relied on the Petitioner’s job description. The job described in
the form attached to Dr. Beatty’s deposition is consistent with Petitioner’s description of his job duties at the
time of Arbitration. Dr. Beatty also considered it significant that the Petitioner’s job activities caused his
condition to intensify.

The Petitioner testified that he is diabetic and that in the past he has had difficulty in maintaining the correct
blood sugar. It is now under control, however and has been for some time. Dr. Beatty did not believe that the
compression neuropathy shown on the NCS/EMG was caused by diabetes, nor was it relevant to his opinion
regarding causation. (PX 5, p.18)

The Petitioner was examined by Dr. William Strecker on 5/14/11, pursuant to § 12. He examined the Petitioner
and reviewed some prior medical records. His diagnosis was osteoarthritis. He was uncertain whether the
Petitioner had carpal tunnel syndrome. (RX 7, p.14) He had reviewed the DVDs and the ergonomic analysis
performed by Apex. His opinion was that the Petitioner’s job was not a factor in the development of the
Petitioner’s hand complaints. (RX 7, p. 18) He testified that the Petitioner’s BMI and his age were more likely
causes of his condition. Dr. Strecker did not review the NCS performed by Dr. Khan. He had not reviewed Dr.
Beatty’s records. He further did not know that the Petitioner used a hacksaw or hand tools while at work. (RX7.
p. 24-25)

The ergonometric analysis was prepared by Apex Physical Therapy. It appears to have been made in
conjunction with the DVD recording. The worker was required to push %2 tubing into the machine which
required 25 1bs of pushing force and 50 Ibs of grip force for 5 repetitions. On the other machine the 7/8” tubing
required 45-50 Ibs of pushing force and 50-60 lbs of grip force for 5 repetitions. (RX 10) The frequency of the
repetitions is unclear. The report measures multiple factors, but it does not represent a complete picture of
Petitioner’s duties. Tt does not, for example include using a hack saw, 2-3 pound hammer, and hand tools on a
repeated basis.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?
Issue (F): [Is Petitioner’s current condition of ill-being causaily related to the injury?

An injury is accidental within the meaning of the Act if *“a workman’s existing physical structure, whatever it
may be, gives way under the stress of his usual labor.” Laclede Steel. Co. v. Indusirial Commission, 128 N.E.2d
718, 720 (1ll. 1953); General Electric Co. v. Industrial Commission, 433 N.E.2d 671, 672 (Ul 1982). In a
repetitive trauma case, the issues of accident and causation are intertwined. Elizabeth Boettcher v. Spectrum
Property Group and First Merit Venture, 99 LLC. 0961 (1999). Accidental injury need not be the sole causative
factor, nor even the primary causative factor, as long as it i3 a caunsative factor in the resulting condition of ill-
being. Sisbro, Inc. v. Indus. Comm'n, 797 N.E.2d 665, 672-73 (1l1. 2003) (emphasis added). As in establishing
accident, to show causal connection Petitioner need only show that some act or phase of the employment was a
causaiive factor of the resulting injury. Fierke v. Industrial Commission, 723 N.E.2d 846 (3rd Dist. 2000).

In Edward Hines Precision Components v. Indus. Comm'n, 825 N.E2d 773, (2nd Dist. 2005). the Court

expressly stated, “There is no legal requirement that a certain percentage of the workday be spent on a task in

order io support a finding of repetitive trauma.” Id. at N.E.2d 780. Similarly, the Commission recently noted in

Dorhesca Randell v. St. Alexius Medical Center, 13 L W.C.C. 0135 (2013), a repetitive trauma claim, a claimant
4
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must show that work activities are a canse of his or her condition; the claimant does not have to establish that
the work activities are the sole or primary cause, and there 18 no requirement that a claimant must spend a
certain amount of time each day on a specific task before a finding of repetitive trauma can be made. Randell
citing All Steel, Inc. v. Indus. Comm 'n, 582 N.E.2d 240 (2nd Dist. 1991) and Edward Hines supra.

In this case, the evidence shows that Petitioner worked in the Respondent’s fdctory for 29 years, primarily
performing the same job duties. The job, as Petitioner described it at the Hearing, is quite hand intensive. He
testified that he must pull copper coils off a spool and use a 2-3 {b hammer to strike the end. He must the shove
it into the machine, which takes force. Petitioner’s testimony in this regard is consistent with the DVDs
Respondent offered into evidence. (RX 12, 13) The Petitioner also testified that he was frequently required to
use a hack saw to cut pieces of tubing in order to extricate them from the machine when it would jam.
Sometimes he would use the hack saw most of the day, other days it would be less, but always at least 15-20
times per day. He also testified that he was required to use wrenches, Allen wrenches, pliers and other tools

multiple times throughout the day. His testimony about the frequency of use of these tools was credible and
unrefuted.

The Respondent admitted DVDs of the Petitioner’s job as well as an ergonometric study. Petitioner agreed that
the videos show the machine running. He indicated, however they do not show the operator using the tools as
described above. He testified that during the short time of the video the machine was running smoothly, but that
was the exception to the norm. The Petitioner was credible in his description of the job activities and his
testimony as a whole. The Arbitrator finds the DVDs and ergonomic study do not completely and accurately
represent the Petitioner’s job duties and therefore give them liftle weight.

Petitioner’s treating doctor, Michael Beatty, testified that he reviewed the detailed job description prepared by '

the Petitioner which is consistent with the Petitioner’s testimony at the hearing. Dr. Beatty had the opportunity
to review all of the prior medical records, His clinical examination showed the Petitioner to have bilateral
carpal tunnel syndrome. This diagnosis was confirmed by the NCS. Dr. Beatty testified that the job duties as
described, taken as a whole with all of the other factors was a cause or at least an aggravating cause of the carpal
tunnel syndrome. (PX5 p. 10)

The Section 12 examiner, Dr. Strecker’s testified he watched the videos and looked at the ergonomic study. He
was unaware, however, that the Petitioner used a hacksaw or any hand tools on the job. He was not even certain
that the Petitioner actually had carpal tunnel syndrome, but felt that his problems were caused by underlying
osteoarthritis. He had not reviewed the nerve conduciion study or Dr. Beatty’s reports before his deposition.
His testimony that many other issues could be causes of carpal tunnel syndrome, i.e. BMI, age, normal daily life,
diabetes; but working 29 years in an industrial setting as described by the Petitioner could not have been a
contributing factor is not persuasive. The Arbitrator finds the testimony and opinions of Dr. Beatty much more
persuasive.

Based on the above. and the record taken as a whole, the Arbitrator concludes that the Petitioner’s condition of

ill-being did arise out of and in the course of his employment and is causally related thereto.
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Issue (D): What was the date of the accident?
Issue (E): Was timely notice of the accident given to Respondent?
Issue (OQ): Was the application for adjustment of claim filed within the applicable Statute of limitation?

The Petitioner first made complaints of hand pain to his employer in 2009. In 2010 he was referred to Dr.
Howard who reported that the Petitioner did not have carpal tunnel syndrome, but did have osteoarthritis in his
hands which was not related to his work. From 2010 through 2013, the Petitioner continued to work full duty.
He testified that his hands gradually got worse during that time and he started to develop more numbness in his
hands. His hands were much worse in April 2013, so he sought treatment on his own. He had diagnostic testing
on his upper extremities on 4/15/13 which revealed bi-lateral carpal tunnel syndrome. He was informed of his
diagnosis on 4/19/13. He immediately reported this to his supervisor. Petitioner’s testimony in this regard was
credible and supported by the records in evidence. It was not refuted.

Petitioner was justified in relying on the opinion of Dr. Howard in 2010. The Arbitrator finds that Petitioner’s
condition manifested itself on 4/19/13 which is the date he was advised of his diagnosis and its relationship to
his employment. He immediately informed Respondent, and filed his application for adjustment of claim on
7/8/13. Appropriate notice was given to Respondent and the claim was filed well within the Statute of
Limitation.

Issue (I): Were the medical services that were provided to Petitioner reasonable and pecessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Respondent did not dispute the reasonableness and necessity of the medical bills. The dispute was based upon
the issues of causal connection and accident. Based upon the foregoing findings of the Arbitrator, Respondent
shall pay the following medical bills pursuant to the fee schedule:

Southwest [linois Plastic and Hand Surgery  $3,131.34
Apex Physical Therapy $4,762.00
Dr. Khan $ 980.00

Respondent shall be given a credit for any medical benefits that have been paid, and Respondent shail hold
petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8(j) of the Act.

Issue (K): What temporary benefits are in dispute?

The only dispute regarding TTD was Respondent’s liability there for based upon the issues of causal cormection
and accident. Petitioner worked up until the date of his first surgery on 1/28/14, He was released to return to
work following his second surgery as of 4/28/14. The Arbitrator notes that the parties indicated on the Request
for Hearing form that the period of disability ended on 4/14/14. 1t is clear from the records, however that Dr.
Beatty did not release Petitioner to return to work until 4/28/14. (PX 5, p. 12; PX 4, p. 7y The Arbitrator finds
Petitioner is entitled to TTD benefits in the amount of $448.17 per week for a period of 12 6/7 weeks for the
period of 1/28/14 through 4/27/14. Respondent shall be given credit for any payments made for short term
disability.

Lssue (L): What is the nature and extent of the injury?
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With regard to subsection (1) of §8.1b(b). the Arbitrator notes that no penmanent partial disability impairment
report and/or opinion was submitted into evidence. The Arbitrator therefore gives no weight to this factor.

With regard to subsection (ii) of §8.1b(b). the occupation of the employee, the Arbitrator notes that the record
reveals that Pelitioner was able to return to work full duty following his surgeries and subsequently retired in
August of 2014, The Arbitrator therefore gives no weight to this factor.

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 60 years old at the time of
the accident. The Arbitrator gives lesser weight to this factor.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the Arbitrator notes Petitioner
has retired. The Arbitrator therefore gives lesser weight to this factor.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical records,
the Arbitrator notes the Petitioner was a credible witness. Because the medical records and testimony of his
treating surgeon corroborate the Petitioner’s complaints of pain, weakness and loss of function in his hands, the
Arbitrator therefore gives greafer weight to this factor.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner sustained
permanent partial disability to the extent of 14% loss of use of each hand pursuant to §8(e) of the Act.

torha
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| ) 55 . Affirnt with changes D Rate Adjustment Fund (§8{z))
COUNTY OF WILL, ) | I Reverse || Second tijury Fund (53e118)

U] P10 Fatal denied
D Modity D None of thé above

BEFORE THE [LLINOIS WORKERS' COMPENSATION COMMISSION

Burbara Thish, 16IWCCO0B1

Penhoner,
VS, NO: 14 W 20713
Menards,

Respondent.

DECISION AND OPINION ON REVIEW

Timei} Petition for Review having been filed by the Petitioner and Respondént herein
and notice given to-all parties, the Commission, after considering the issues of medical expenses,
temporary lotal disability, permanent partial disability and being advised of the facts and law,
atfirms-ahd adopts the Decision of the Arbitrator, swhich is attached hereto and made a part
hereof:

IT 1S THEREFOQRE ORDERED BY THE C‘O\'{\!HSSIO\ that the Decision of the
Arbitrator filed April 24, 2015, 1s hereby affitmed and adopted..

[T 1S FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under $19(n)-of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have.
credit for all amounts paid, if any; to-or on behalf of the Petitioner on account of said actidental
injury,

Bond for removal of this cause to-the Circuit Court by Re&pondtm is hereby fixed at the:
sum of §22.300.00, The party commencing the proceedings for review in the Circuit C ourt shall
file with the Cammission a Notice of Lntent to File for Re\ iew in C n‘cme Cm:rt

DATED:  JAN 22 20 o e
KWLAT Kevin W. Lambom:-
0-112/16 . .

42

Michae] J. Brennan
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Nose of the above

STATE OF ILLINO1S: }

[LLINOIS WORKERS' COMPENSATION COMMISSION

Cc};icmn _,:m;mn;xmauﬁ Sf’gﬁl C C

Barbara Thrush, - W,,ﬁgt-f” Case % 14 WC 20713
Employes/Petitioner '

v Consolidated cases: pone
Menards,

EmploverfRespondant

An Application for Adpustment of Claim was filed in this matter, and a Notice of Hearing was mailed to-each
party. The matter was heard by the Honorable Peter M. O'Malley, Arbitrator of the Commission, in the city
of New Lenox, on 11/ 14/14. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the dispuied issues checked below, and attaches those findings to this document,
DISPUTED ISSUES
A, D Was Respondent operating under and subject to the [Hlinois Workers' Compensation or Occupational
Diseases Aat?
E Was there an employee-cmplover relativnship?
Did an accident occur that arose out of and in the course of Petitiorier's employment by Respohdent?
| What was the date of the accident?
Was timely notice of the accident given to Responident?
Is Petitioner's current.condition of ill-being causally related to the irjury?
‘What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
‘What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Flas Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ‘What temporary henefits are in dispute?
ITPD [} Maintenance & TTD
L. [ What is the nature and extent of the injury?
M. D Should perialties of fees be imposed upon Respondent?
N, E Is Respondent dug any credit?
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FINDINGS.

On 8/22/43, Respondent was operating-under and subject to the provisions of the-Act.

On ‘this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the-course of employment.

Titmely notice of this accident was given {0 Respondent.

‘Petitioner's current condition of ill-being with respect to her right shoulder 'is causally related to the accident,

but Petitioner’s current condition of ill-being with respect to her cervical spine is not causally related to the
accident.

Tn the year preceding the injury, Petitioner carned $30,460,19; the average weekly wage was $585.77.
On the date of accident, Petitioner was 49 years of age, single with no dependent children.
Petitiotier has téceived-all reasonable and necessary medical services related to the right shoulder.

Respondent has paid all appropriate charges for all reasonable and necessary medical services relating to the
right shoulder, B ' ‘

Respondent shall be given  credit of $9,502.70 for TTD, $0.00 for TPD, $0.00 for maintenance;, and $0.00
for other benefits, for a total credit of $9,502.70. (Arb.Ex.#2).

Respondent is entitled to a credit of $0.00 under Section 8(j).of the Act.

DRLER

Respondent shall pay Petitioner femporary total di_sab’ility‘bene?ﬁts of $390:31 per week for 25 weeks,
commeneing 1/7/14 through 6/30/14; as provided in Section 8(b) of the Act..

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from $&23+k4¢ 8/23/13 f’m_:
through 11/14/14; and shall pay the remainder of the award, if any; in weekly payments. y/f_y

Respondent shall be given a credit of $9.502.70 for temporary total disability benefits that have been paid.

Respondent shall pay Petitioner permanent partial disability benefits of $351.46 per week for62.5 weeks,
because the injuiries sustained caused the 12:5% loss of the person asa while, as provided in §8(d)2 of the Act:

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt.of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entéred as the
decision of the Commission.

STATEMENT OF INTEREST RATE. If the Commission reviews this award, interest at the rate set forth on'the Notice

g‘:lf_Décrision of Arbitraror shall accrue fromi the date 'iistﬁd_ below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

acerue. ? )
LA, - | 4120015 ,
Signature of Arbirator / | Date : ?h:;l M[ f( .'

HoArbDes p. 2
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STATEMENT OF FACTS:

At the time of her injury; Petmoner was.a 49 vear old Generai Laborer and Wareheuse Employec who had
worked for Respondent since April 1999. On Auzust 22, 2013, Petitioner was painting while standing on a
picker approsimately 5 feet off the ground. She was wearing a harness that went over her bilateral shoulders,
under the bilateral buttocks, and buckled over her chest Her right foot slipped and fell thraugh the floor board
causing her entire leg, up 10 her right hip, to fall through the board. Her left leg was still on the picker’s
platform board when this happened cansing the harness to catch her, Petitioner twisted back and to the right and
felt immediate pain in her right shoulder. The harness caused bruising to her right arm, right shoulder, ght
shoulder blade and right thigh. Petitioner is left hand dominant.

Petitioner’s initial medical treatment was on September 9, 2013 when she was examined by Dr. Charles
Woodward at Provena Mercy Medical Center. Petitioner was referred fo this clinic by the Respondent.
Petitioner complained of right shouider pain and was unable to raise her arm past 45 degrees. She was
presciibed a MRY of the right shoulder and provided with light duty work restrictions of no lifting over 5 pounds

with the right armi and no pushing or pulling over 10 pournds. Respondent wis able to accornmodate the
restrictions. (PX1).

A MRI of the right shoulder was performed at Provena Mercy Medical Center on September 19, 2013, The MRI
fevealed: 1. Fl tuid signal infensity within the subacrammifqubdeltmd bursa; 2. High signal intensity.in the
antenor dxstai most aspect of the supraspmams tendon snggestwe ot" at ]east deoeneratxva changes and

_prebabie tendmopathv involving the subscapular tendon dxsra‘dv and 3. Th'e'ré '1?: at least dezenerative change
and possibly a labral tear involving the anterior superior labrum. (PX1).

On examination with Dr. Woodward on September 20, 2013, Pétitioner had a positive Neer test and a positive
Hawkins sign. D1 Woodward prescnbed and perfonneé a cortisong injection to the right shoulder. After the
mgect'xon Petitioner had a decrease in the pain. Dr. Woodward prescribed a course of. ph} rsical therapy (PX1).

Petitioner’s shoulder complaints did not improve with physical therapy and on October 29, 2013, Dr.
Woodward referred Petitioner to Dr, John Pinello at Castle Orthopaedics for an orthopedic evaluation. (PX13%:

Peétitioner was exarhined by Dr. Pinello on November 4, 2013. The doctor prescribed and performed an
injection into the subacrdmial space and provided the Petitioner with light duty work restrictions of no use of
the right arm. ‘Respondent was able to accommodate the restrictions, {PX2),

Dr. Pinello re-examined Petitioner on November 19, 2013, The injection did not provide lasting relief: Range of
motion in the right shoulder was limited with pain, ’I‘he doctor recommended conservative treatment with the
continued use of Voltaren and recommended additional physical therapy. (PX2).

On December 16,2013, Petitioner sought a second opinion with Dr. Jeffrey Grosskopf, an orthopédic surgeon
with Grosskopf Oﬁh{)padlcs Dr. Grosskopf prescribed a right shoulder surgery and allowed for light duty work

thiough the date of the surgery; Respondent was able to accommodate the restrictions: (P};; )

On January 7, 2014, Petitioner underwent tight shoulder surgery performed by Dr, Grosskopf at Valiey
Ambukatory Surgery Center. The procedures performed included. arthmscopio superior labral-repair, -
supraspinatus tendon debridement, and acromioplasty. Petitioner postoperative diagnoses included a superior-

ez
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Tabral tear extending into the anterior upper edge of the labrum, a 10% undersurface supraspinatus tendon tear
in the anferior third, and impingement syndrome. Petitioner was taken off of work. (PX3),

Pefitioner began a course of physical therapy at West Physical Therapy on January 16, 2014. (PX6),

On March 3, 2014, Petitioner underwent an injection to the right glenohumeral joint performed by Dr.
Grosskopf. She was having painat 6/10 with constant pain in the posterior upper arm and anterolateral
shoutder. (PX3).

On April 3, 2014, Dr. Grosskopf prescribed and performed an injection to the right subacromial space. After
five minutes Petitioner had less shoulder pain with motion and less pain into the triceps and radial forearm.
‘Petitioner was referred to Dr. Yuan Chen, a pain management doctor because Dr, (irosskopf thought a cervical
spine issue may bé contributing to the pain and symptoms, Petitioner was prescribed acervical MR (PX3).

The cervical spin MRI was performed on Aprﬂ 10, 2014.and revealed mild anterior spurring at C3-C6 with no
localized herniations. (PX3).

Dr. Grosskopf re-examined Petitioner on April 14, 2014, Petitioner had pain in the base of the neck but no
radiation inte the arm. Range of motion in the cervieal spine was reduced 25%. Petitioner was referred to Dr.
Chen and advised to continue physical therapy. (PX3).

(At the tequest of the Respondent, Petitioner visited Dr. Sean Salehi for purposes of a Section. 12 examination
on'May 15, 2014, On examination, Petitioner was unable to raise the right arm over the hotizontal plane and
she had tenderness over the right shoulder; right-clavicle and right armpit. Dr. Salehi opined that “the _
mechanism of injiiry described is consistent with having resuled in what appears.to be primary ri ght shoulder
pathology. There is nothing in the history or documentation to suggest cervical complaints... ‘No Treatmient for
the cervical spine is warranted, and instead all focus should be made on the shoulder pathology which falls.
‘beyond my area of expertise. -Since I do not believe there is-a work injury regarding the cervical spinie | will not
use the term MMI regarding this region of the body. There are no work restrictions as it relates to his cervical

spine.”” (RX1),

Petitioner was re-examined by Dr. Grosskopf on May 29, 2014. Her greatest pain was in the axilla. She had
stiffness on the right side and tightness that was slowly resolving. Dr. Grosskopf related the pain complaints to
the stretch trauma suffered at the time of her original injury. Dr. Grosskopf ordered a referral to Dr. Chen for
‘pain management evaluation, Petitioner was prescribed Ultram and advised to continue physical therapy.
Petitioner was kept off of work. (PX3 & PX4). '

‘Petitioner’s last physical therapy appointment was at'West Physical Therapy on June 2, 2014, Petitioner
attended 56 therapy sessions and at the last exdmination she was having scapular impairment, right lower
cervical closing restrictions and tenderness over the right subscapularis musculature. No additional therapy
sessions were atthorized by the insurance company, (PX6).

At the request of Respondent, Petitioner was examined by Lawrence Lieber on June 30, 2014 for purposes of a
Section 12 examination. On examination of the right shoulder, flexion and range of motion were decreased at
the extremes due to pain. She had positive AC tendemess, positive greater tuberosity, positive impingement,
positive O’Brien, positive reverse O°Brien, positive apprehension and positive Speed test, Strength was affected
by pain. Dr. Lieber opined, “There appears to be a direct causal relationship between the Petitioner’s subjective

‘complaints, subsequent right shoulder surgery, and that of the isolated Auguist 22, 2013 work event.” Petitioner
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was found to be at maximum medicali improvement for the right shoulder condition and found 5% permanent:
partial impairment of the right upper gxtremity that converts 10 3% impainment for the individual as a whole.
(RX2 & RX3).

Dr; Grosskopl re-examined Petitioner on Tuly 3, 2014, Petitioner’s greatest pain was in the axilla, Dr. Grosskopf
revae\wd the report of Dr. Salehi and expressed confusion that the. IME doctor did not: ‘address the periscapular
pain which was Petitioner’s biggest pain issue. Dr. ‘Grosskopf preseribed Methvl?redmsaione and advised
Petitioner to remain off of work. (PX4).

-On'Jaly 31,2014, Petitioner was examined by Dr. Grosskt:}pf In reviewing the §12 report, Dr. Grosskopf
opined, “Ms, Thrush clearly describes her worst pain in her axilla and medical scapular border. In Lieber’s
report, this pain is not reported at 41l and the pain mentioned is ot described accurately. He describes ber
motion as decreased due to pain, yet he does not record her motion as he-does for her normai shoulder. He gives
her a 5% fmpairment of her right upper extremity, he documents some weakness and unknown degree of Jost
motion AND then'stales in paragraph 7 of his plan, ‘there is no objective evidence of any functional impainment
of the right shoulder area which would restrict this individual from returning tofull empieymem with no
restrictions.” This report contradicts itself and did not even mention or address her biggest pain complaint!
Unfortunately, het work comp benefifs have béen. stopped. She has no alternative other than to try light duty
wark s she has 1o income and no lealth benefits since the above occurred,” Petitioner was prescribed Ultram

and allowed a light duty work release effective August 4, 2014 with restrictions of no lifting over 10 pounds.
(PX4).

Petitioner réturned to work it a light duty capacity effective August 4, 2014, Petitioner has continued to work.
i.n‘;a light ditty capacity through the date of the hearing.

Petitioner was re-examined by Dr, Grosskopf-on August 21, 2014, Petitioner had paiﬁ from the shoulder blade
to. the-axilla. There was right sided neck ache and stiffiess. Petitioner was once again referred to Dr.- Chen for
pain managément evaluation: (PX4),

Petitioner was examined by Dr. Yuan Chen o September 30, 2014. Petitioner complained of pain in the neck,
naht shouldet, scapula and anterior chegt wall arsa. The pain was without numbness or tingling sensations but
was with sighificant; weaimess in the right upper exiremity. On physical examination there was sxgmﬁcam
tenderness on palp&tlon in the right cervical paraspmal area. Runge of'motion was limited for extension, lateral
flexion and rotation due to the significant discomfort in the neck and right scapula, Petitioner was diagnosed
with cervical facet dysfunction and preseribed a set of cervical miedial branch nerve blocks for facet treatment:
The doctor’s goal with the infections was to allow the depom of the anti-inflammatory medication precisely
into the irritated ared to offer the Petitioner adequate pain relief (PX3).

Pefitionier was re-examined by Dr: Grosskopf on October 2, 2014, On physical examination Petiticner had
tenderness on palpation at ihe bxctpatal groove. There was active abduction to 150 degrees, active. torward
flexion to 155 degrecs. active internal. rotation and external rotation at 90 degrees of abduction was 80 degrees,
No weakness in the ri ight shoulder was observed. No pain was elicited duning a Neer impingement test and
apt:ed‘:, test was negative, Her c-spine examination remained unchanged. She had slight motion restriction with
pain into the right neck and right shoulder blade with extension and bending to the right. Petitioner was allowed
10 continue working light duty with no lifting over 10 p{)unds no over the c;houlc"k:r W orls. and Tio woriqng more
than-40 hours per- weeke (PX4):

h
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Petitioner was re-examined by Dr. Grosskopf on November 13, 2014. Dr. Grosskopf recommended to continue
treatment on-the cervical sping withDr. Chen and continued the work restrictions no lifting over 10 pounds, no’
over the shoulder work and no ‘working more than 40-hours per week, (PX8),

As of the hearing date, Petitioner:had continued complaimts of pain and discomfort in her right shoulder and
cervical spine, Sti¢ is unable to 1ift her right arm overhead or reach for items that are over her head. She.
experiences an increase in shoulder pain while walking her dogs and playing with her three year old grandson.
She experiences headaches and has'a constant pain ifi the neck that she rates as a 5/10. Sleeping is difficult and
she has a hard time turning her neck while driving: For pain relief she takes Tramadol at night and Tbuprofen
during the day. When ber pain levels are high she uses ice for pain relief. '

WITH RESPECT TO ISSUE (¥). IS THE PETITIONER’S PRESENT CONDITION OF ILL-BFING
CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

Petitioner testified that she never had problems with her right shoulder befose the-accident on August 72,2013
On the date of the accident, Petitioner was painting while standing on a picker approximately 5 feet off of the
‘ground, She was wearing a harness at the time of the accident that went over her bilateral shoulders, under the
bilateral buttocks, and buckled over her chest. Her right foot slipped and fell through the floor board causing:
her entire leg, up to her right hip, to fall through the board. Her left leg was still on the picker’s platform board
when this happened causing the harness to catch her. Petitioner twisted back and to the right and felt immediate:

pain in her right shoulder. The harness caused bruising to her right arm, right shoulder, right shoulder blade and
right thigh. '

At the request of Respondent, Petitioner visited Dr. Lawrence Lieber on June 30, 2014 for purposes of a §12°
examination: Dr. Lieber opined that “[tJhere appears to be a direct causal relationship between the Petitioner’s
subjective complaints, subsequent right shoulder surgery, and that of the isolated August 22, 2013 work event.”
(RX2). )

Petitioner iz also alléging that her current cefvical condition is related fo-her work accident of AQQuSt-:Qz; 2013,
However, the first mention of a cervical problem in the. medical records is April 3, 2014, This is'almost eight
(8) months after the original accident. Petitioner underwent a cervical MRI that revealed mild anterior spurring

at C3-C6. Nolocalized hemiations were révealed. Dr, Grosskopf referred Petitioner for pain management
related to the cervical spine with Dr. Chen. (PX3 & PX4). Dr. Chen examined Petitioner on September 30,
2014 and diagnosed her with cervical facet dysfunction. She was prescribed a set of cervical medial branch
nerve bloeks for facet treatment. (PX3).

At the request of Respondent, Petitioner visited Dr. Sean Salehi on May 15, 2014 for'purposes of a §12
examination. Dr. Salehi opined that “the mechanism of injury described is consistent with having resulted in

what appéars to be a primary right shoulder pathology. There is nothing in the history.or doctimentation to

suggest cervical complaints... No treatment for the cervical spine is warranted, and instead all focus should be
made orrthe shoulder pathology which falls beyond my area of expertise. Since I donot beligve there 15 a work

injury regarding the cervical spine I'will not use the term MMI fegarding this region of the body. There-are no
work restrictions-as it relates to his cervical spine.” (RX1}. ' '

Based on the above, and the record taken'zis a whole, the Arbitrator finds that Petitioner’s currex_lt_fight'_shcuiﬂcr;

condition is causally related fo the work accident of August 22,2013, However, the Arbitrator finds that -
Petitioner fajled to prave by a preponderance of the credible evidence that her current condition of ill-being
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with respect to her cervical condition and need for medical treatment for same is not cansally related to the
work accident of August22, 2013, : -

WITH RESPECT TO ISSUE (1): WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETTTIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL o
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS: ' '

Petitioner presented medical bills from TOP Pain Center, IWP, and Grosskopt Orthopaedics. (PX4, PX5 &

PX7). All of the outstanding medical bills are related to treatment for the cervical spine and nost-date the §12°
examination with Dr. Salehi.

Therefore, based on the above, and the recordtaken as a whole, and in light of the Arbitrator’s defermination as
to causation (issue “F™, supra), the Arbitrator finds that Petitioper failed to prove her entitlement to medical
expenses related to her cervical spine, including prospective medical freatmient in the Torm of the carvical
medial branch nerve blocks preseribed by Dr. Chen. Asa result, Petitioner’s claim for same is hereby denied:

WITH RESPECT TO ISSUE (K), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, THE ARBITRATOR FINDS AS FOLLOWS:

Petjtioner claims ihatjshe;is cnﬁﬂ;:d to TTD benefits:forthe period between I an_ﬁ_gry 7,2014 and August 3,
3014, a period representing 29-6/7 weeks, Respondent claims the benefits should have been terminated on May
22,2014, (Artb.Ex#1). _ _

The Ahitrator has reviewed the evidence and finds Petitioner is-entitled to TTD benefits for 25 weeks,
representing the period between fanuary 7, 2014 through June 30, 2014. The Arbitrator notes that Petitioner
was found MMI with respect to the right shoulder condition effective June 30, 3014, the date of the §12 :
sxamination and impairment rating by Dr, Lisber. (RX2 & RX3). Pricr to June 30, 2014, no doctor had: released
Pefitioner to return to work full duty with réspect to the. shoulder condition: Dr.-Sulehi released Petitioner on
May 15, 2014 for the cervical condition but deferred any issues on the shoulder to. a shoulder specialist:
Petitioner was off of work and receiving medical treatment forthe right shoulder condition through June 30,
2014 when Dr, Lieber found Petitioner to be at maxiimum medical improvement. '

Based on the above, and the record taken as a whole, and in tight _of' the Arbitrator’ s-determination as to:
causation (issue “F; supra), the Arbitrator finds-that Petitioner was temporarily totally disabled from January 7.
2014 through June 30; 2014, for a period of 25 weeks pursuant to §8(b) of the Act.

WITH RESPECT TO ISSUE (L), WHAT 18 THE NATURE AND EXTENT OF THE INJURY, THE
ARBITRATOR FINDS AS POLT OWS:

The Arbitrator notes that even though this matter was tried pursuant to-§19(h) of the: Act, the parties agreed that
if the Arbitrator determined that Petitioner’s condition had reached maximum medical improvement, the
Arbitrator could rule on the isstie of nature and extenit. Based on the Arbitrator’s finding to the effect that
Petitioner failéd to prove that her current condition of ill-being with respect to her cervical spine was causally
related to the accidént (issue “F”, supra), and that Petitioner’s condition with respect to her right shoulder had
resched MM as of June 30, 2014-{issues “F” & “K'; supra), the Arbitrator finds it appropriatefomake a
determination.as to the nature and extent of the injury. ' '
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Pursuant to §8.1b of the Act, the follmmng cr;teﬁa and factors must be weighed in determining the level of
permanent partial disability for accidental injuries occurnng on or afier Septﬁmber 1,2011;
(a) A physician licenised o practice medicine in all of its:branches preparing a permanent partial
disability impairment report shall report the level of i impairment in writing. The report, shall inciude an
evaluation of medically defined and pmfessmnaﬁy appropriate measurements of zmpalrmf:nt that include, but
are not limited to: loss of range of motion; loss of strength; measured atrophy of tissue mass ¢onsistent with the
injury; and any other measuremerits that establish the nature and extent of the impairment, The most curfent
edition of the American Medical Association®s “Guides 1o the Evaluation of Permanent Impamuam shall be
used by the physiclan in determining the level of impairment.
(b) Indetermining the level of permanem partial disability, the Commission shall base its determination
on the following factors;
(i) the reported level of xmpairmcnt pursuant to-subsection {a);
i1). the occupation of the injured employee,
(iif) the age of the employee at the time of the injury,
(iv) the employee’s future earning capacity; and
{v) "evidence of disability corroborated by the treating medical records. No
single enumerated factor shall be the sole determinant of disability. In
determiming the level of disability, the relévance and weight of any factors
used in addition to the level of impairment a8 reported by the physician must-
be explained in a written order,

With regard to subsection (i) of §8. Ib(b), the Arbitrator riotes that the record contains an:impairment rating by
Dr. Licber of 5% of the right upper extremity, which the doctor indicated translated to 3% impairment of a
whole person pursuant 0. the most currént edition of the American Medical Association’s Guides-to the
Evaluation of Permanent Impairment; (RX2), The Arbitrator notes that this level of impairment does not

necessanly equate fo permanent partial disability wnder the Workers® Camipensation Act, but instead is a factor
to be considered in making such a disability evaluation,

With regard to subsection (i) of §8.1b(b), the occupatmn of the employee, the Arbitrator notes that the record
reveals that Petitioner was emploved asa general laborer and warchouse. employee at the time of the accident
and that she returned to Wwork in that capacity, and continues to do so as of the hearing date.

With regard to subsection (iif) of §8.1b(b), the Arbitrator notes that Petitioner was 49 years old at the time of
the accident. (Arb Fx #1).

With regard to subsection (iv] of §8.1b(b), Petitioner's future earnings capacity, the Arbitrator notes that there
is no evidence that Petitioner’s. future earnings capaczty has been appreciably diminished as a result of the
accident.

With regard to subsection (v) of §8.1b(k), evidence of disability corroborated by-the treating medical records,
the Arbitrator notes that Petitioner underwent right shoulder surgery performed by Dr. Grosskopf at Valley
Ambulatmy Surgery Center on January'7, 2014, The procedures perfcrmed ingluded arthroscopic superior
labral repair, supraspmams tendon dabndemcnt and acrommplasty Petitioner postoperative diagrioses’
inctuded a superior labral tear extending into the anterior upper edge of the: labrum, & 10% undersurface
supraspinatus tendon tear in the anterior third, and i Impingement syndrome; (PX3).. Petitioner ccamplatcd a
course of physical therapy at - West Physical Therapy, (PX6).
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Petitioner was examined by Dr. Lieber at the request of Respondent on June 30,2014, On examination of the
right shoulder, flexion and range of motion were decreased at the extremes die to pain. Shé had positive AC
tenderness, positive greater tuberosity, positive impingement; positive O'Brien, positive reverse O’ Brien,
positive apprehension and positive Speed test. Strength was-affected by shoulder pain, (RX2).

Petitioner was examined by Dr. Grosskopf on Qctober 2, 2014. On physical examigatiganetitioner had .
tenderness on palpation at the bicipital groove. There was detive abduction to 150 degrees, active forward
flexion 10 155 depreas, active internal rotation and external ratation at 90 degrees.of abduction was 80 degrees.

(PX4)

“The determination of PPD is not simply a-calculation, but an evaluation of all five factors as stated in the Act.
Tn making this evaluation of PPD; consideration is not given to any singlé enumerated factor as the sole
determinant. Therefore, after applying §8.1b of the Act and considering the rélevance and weight of all these
factors, including Dr. Licber’'s AMA impairment rating, the Arbitrator finds that sustained permanent partial
disability 1o the extent of 12.5% persoti-as-a~whole pursnant to §8(dj2 of the Act. '

AVITH RESPECT TO ISSUE (N). IS THE RESPONDENT DUE ANY CREDIT. THE ARBITRATOR
FINDS AS FOLLOWS: - .

The parties submitted into evideiice an agreed stipu:l:ati(m to the effect that Respondent paid $9,502.70-in
temporary total dfsability benefits in this claim. (Atb.Ex#2). The Arbitrator notes that this amount supersedes.
the amount the parties had-ariginally agreed fo in the Request for Hearing form (Arb.Ex.#1).

Therefore, Respondent is entitled to 4 credit for TTD paid :m the amount of $9,302,70.




