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OPINION
91  The claimant, Steven Dunteman, filed an application for adjustment of claim
pursuant to the Workers' Compensation Act (Act) (820 ILCS 305/1 et seq. (West 2010)),
secking benefits for injuries he allegedly sustained on June 21, 2011, while working for

the employer, Caterpillar, Inc. The parties stipulated that on June 21, 2011, the claimant

sustained an accidental injury arising out of and in the course of his employment. After a



hearing, an arbitrator found that the claimant's current condition of ill-being was causally
related to the accident and awarded him reasonable and necessary medical expenses,
temporary total disability (TTD) benefits, and permanent partial disability (PPD) benefits.
12 A majority of the Illinois Workers' Compensation Commission (Commission)
reversed the arbitrator's decision and vacated the awards of compensation, finding that
the claimant suffered a work-related injury on July 21, 2011, but that his self-treatment of
the work-related injury constituted an intervening accident that broke the chain of
causation between his work-related blister and subsequent infection. The dissenting
Commissioner believed the claimant's infection was a foreseeable and natural
consequence of the work-related blister and that his self-treatment was not an intervening
accident that broke the chain of causation.

93 On judicial review, the circuit court of Macon County confirmed the
Commission's decision. The claimant filed a timely appeal. For the reasons that follow,
we reverse and remand for further proceedings.

14 BACKGROUND

95  On October 19, 2011, the claimant filed an application for adjustment of claim
pursuant to the Act, seeking benefits for injuries he allegedly sustained on June 21, 2011,
while working for the employer. The following factual recitation is taken from the
evidence presented at the June 13, 2013, arbifration hearing.

16 During a 1999 Department of Transportation (DOT) physical examination, the
claimant was found to have above normal blood sugar levels. The DOT doctor

encouraged him to improve his dietary habits but did not recommend any other treatment
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or modifications. The claimant testified that he followed the doctor's advice and
improved his eating habits. He stated that, between 1999 and 2008, he felt good,
continued monitoring his diet, and had no issue with his blood sugar levels.

97  The claimant testified that he was first diagnosed with type II diabetes in October
2009 when he sought treatment for an unrelated work accident. When he saw his primary
care doctor, Dr. Daniel Smith, on November 9, 2009, Dr. Smith noted that his blood
sugar levels were elevated, that he was "trying to work on his diet," and that he continued
"to be under a lot of stress.” He began taking Metformin to reduce his blood sugar levels.
€8  When the claimant saw Dr. Smith again on January 26, 2010, he had fluctuating
blood sugar levels. Dr. Smith noted that the claimant continued monitoring his diet and
that his diabetes was "under fair control."

99  The claimant testified that he continued taking Metformin and that he also began
testing his blood sugar levels at home twice a day. He stated that he continued following-
up with Dr. Smith and noticed that his blood sugar levels were dropping below normal.
He testified that, after consulting with Dr. Smith, he stopped taking Metformin and
regulated his blood sugar levels with a controlled diet between July 2010 and June 2011.
€10 The parties stipulated that on June 21, 2011, the claimant sustained an accidental |
injury arising out of and in the course of his employment. At that time, he was working
for the employer as an "outside driver.” The automatic truck he usually drove was being
repaired and in May 2011 was replaced with an older 10-speed truck, which required him
to strike a manual clutch with his left foot about 200 times per shift. He struck the clutch

forcefully with the bottom of his left foot because the clutch did not engage properly. He
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wore steel-toed boots, but the bottom was rubber with no additional protection. He spent
approximately 70% of the workday driving the truck and 30% of the day exiting the truck
to perform tasks outside the truck. When exiting the truck, which he did about 30 times
per day, he stepped onto a steel, ridged corrugated step and spun on the left upper portion
of his foot, in the same area where his foot struck the clutch. On or about June 21, 2011,
he noticed that the bottom pad of his left foot was Sofe. He continued performing his
normal work duties, working 12-hour shifts for the next 9 or 10 days. He wore cotton
socks with his work boots but continued having pain and problems with his left foot.
Striking the clutch worsened the pain, and he began walking with a limp.

911 The claimant testified that on or about June 25, 2011, while bathing, he noticed a
water blister under the callus on the bottom of his left foot between his third and fourth
toes. He went to the kitchen, sterilized a needle by boiling it in hot water on the stove,
propped up his foot, and inserted the needle to relieve the pressure of the water blister.
He testified that pure "water" drained from the blister. He then used peroxide on a cotton
swab to wipe the area. He indicated that he had performed this procedure, which his
mother had taught him at a young age, many times in the past without complications. He
stated that no physician had ever told him not to pop blisters on his foot in this manner.
912 On Dr. Smith's recommendation, the claimant resumed taking Metformin on June
28, 2011, to regulate his elevated blood sugar levels. According to the claimant, this was
the first time he had been on medication in about one year because he had been able to

regulate his diabetes with a controlled diet.




913 On July 1, 2011, the claimant called Dr. Smith to schedule an appointment. Dr.
Smith's records indicate that the claimant had a sore on his foot, which he was worried
about getting infected, and that his foot was bruised under his callus.

914 The claimant testified that on July 4, 2011, his left foot was red and swollen
around the blister. Because he could not immediately get in to see Dr. Smith, he went to
St. Mary's Hospital, where he saw Dr. Brooke Ballard. He reported a 2-day history of
fever with chills and a 4-day history of increasing left foot pain with swelling and
redness. He noted that 7 to 10 days earlier, he had driven a clutch transmission semi-
truck at work and developed a callus on the bottom of his left foot over the fourth
metatarsal region. He found a blister and opened it himself. Several days later, the top of
his foot was turning red, with swelling and warmth. He had been unable to work that day
because of increased pain. Dr, Ballard noted a past medical history of type II diabetes
and a November 2009 hospitalization for cellulitis of his right lower extremity. On
examination, she found that he was swollen just below his left knee down to his toes. He
had a callus on the bottom of his left foot, redness and warmth on the top of his left foot
affecting the second and third toes, and tenderness to palpation throughout.

915 That same day, the claimant saw Dr. Jason Anderson, a podiatrist at St. Mary's
Hospital. He reported that about a week and a half prior, he had noticed a blister on the
bottom of his foot and had used a sterilized needle to drain the blister. He indicated that
he had not had a left leg infection like this in the past but that he did have a prior history
of infection to his right leg after a blow to the leg by a large metal object. His blood

sugar level was 361, which indicated uncontrolled diabetes. On examination, Dr.
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Anderson found significant deep redness on the top of his left foot with lymphangitis and
lymphadenopathy in both the inguinal and popliteal glands. There was a thick callus sub
third metatarsal head extending distal lateral to the fourth digit on the bottom of his left
foot. Dr. Anderson debrided in the area of the third metatarsal head and found a full
thickness ulceration that was malodorous and measured two centimeters in diameter with
a necrotic fibrotic base. The claimant was diagnosed with severe cellulitis left extremity
with low grade temperature, lymphadenopathy, and diabetes with loss of protective
sensation. He was admitted to the hospital and put on broad spectrum antibiotics.

716 On July 5, 2011, the claimant underwent his first surgery performed by Dr.
Anderson, an incision and drainage of the deep abscess of his left foot third interspace
with debridement of the tendon and fascia and delayed closure. According to the
operative report, attention was focused on the bottom of his foot where the ulceration was
noted. Dr. Anderson performed incisions "encompassing” the ulceration, which was
directly beneath the third metatarsal head.

917 On July 6, 2011, the claimant underwent a second surgery performed by Dr.
Anderson, a secondary irrigation and debridement with delayed closure. His diagnosis
was "deep abscess left foot," and his third toe had venous congestion. IHis cellulitis
improved, and he was discharged from the hospital on July 8, 2011, with instructions to
take oral antibiotics, follow a diabetic diet, and regularly test his blood sugar levels.
918 The claimant saw Dr. Anderson again on August 2, 2011. The doctor noted that
the distal aspect of his third toe was completely "gangrenous” and "necrotic." On August

5, 2011, the claimant underwent a third surgery performed by Dr. Anderson, a left third
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toe amputation with medial based toe flap closure and deep interspace debridement in the
left third interspace. His diagnoses were left third toe necrosis and cellulitis.

919 Dr. Anderson took the claimant off work on July 4, 2011, and released him to
return to work effective September 5, 2011. Af that time, he returned to full duty work
with no restrictions.

920 When the claimant saw Dr. Anderson again on September 20, 2011, the redness
and swelling had resolved, and no new lesions or open ulcerations were present. Dr.
Anderson noted that the claimant's job put him at risk for these ulcerations because he

had to use his left foot not only to clutch but also to get in and out of the fruck. The

doctor opined that "[{}his 1s most likely the cause of his origmal ulceration” and that
"there would have been no reason for him to suffer a large callus without the direct
mechanism and repetitive mechanism."

921 On February 7, 2012, at his attorney's request, the claimant underwent an
independent medical examination by Dr. Jeffrey Coe, a board certified occupational
medicine specialist. Dr. Coe testified by evidence deposition that he considered the
history the claimant gave him, the treatment records from St. Mary's Hospital and Dr.
Anderson, and his own clinical examination of the claimant. Dr. Coe testified, to a
reasonable degree of medical certainty, that there was a causal relationship between the
nature of the claimant's work with the employer involving the repetitive clutch depression
and exiting of the truck and his current condition of ill-being of his left foot. Dr. Coe
described the claimant's diabetes as mild because he was not insulin-dependent,

controlled his blood sugar levels with diet only, and had no known complications
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associated with diabetes. Dr. Coe testified that the claimant had a higher risk of infection
as a result of his diabetes but opined that he would not have developed the infection it he
had not developed a blister from his work activities. Dr. Coe opined that "the infection
arose from the penetration of the blister in his left foot with a needle.”

922 Dr. Coe stated that the claimant's prognosis was excellent. The wound was healed,
and he had returned to full activities, but he did have changes in sensation and balance as
well as a flexion contracture, or hammer toe deformity, in his left second toe.

$23 On May 25, 2012, at the employer's request, the claimant underwent an

independent medical examination by Dr. Ernest Chiodo, who is board certified in internal

medicine, occupational and environmental medicine, and public health and epidemiologic
medicine. Dr. Chiodo, who testified by evidence deposition, found no cauvsal relationship
between the surgeries and the claimant's work duties and asserted that the claimant's
infection "happened on the top of his foot, not on the bottom." Although Dr. Chiodo
acknowledged that the claimant's repetitive use of the clutch caused the blister and that
once a blister has formed, complications can arise from it, he believed that neither the
blister nor the lancing of the blister contributed to the claimant's foot infection.

€24 Dr. Chiodo testified that the claimant had uncontrolled diabetes and was not
exercising diabetic foot care. He testified that the claimant had roughened and chapped
feet with slight cracking of the top of his left foot. On examination, Dr. Chiodo found
brownish discoloration consistent with atrophic changes involving the left foot consistent
with poor blood supply in addition to the lack of any diabetic foot care. Based on the

medical records and history of poor foot care, Dr. Chiodo opined that the infection
8



occurred on the top of the foot originally due to uncontrolled diabetes and lack of proper
diabetic foot care and that there was no causal connection between the infection and the
blister on the bottom of his foot. Dr. Chiodo stated that "there is the very plausible
alternative explanation of bacterial intrusion through cracked, roughened skin in an area
on the top of his foot remote from the blister." Although Dr. Chiodo believed the
cellulitis was causally connected with the amputation of the toe, he did not believe the
cellulitis was work related.

925 The claimant testified that he listened to and followed Dr. Smith's orders when it

came to the treatment of his diabetes. He stated that he had not taken Metformin since

September 2012 because he had lost weight and was able to control his diet. He testified
that he would resume taking Metformin if Dr. Smith recommended it but that no doctor
had recommended that he resume taking medication to control his blood sugar.

926 The claimant returned to work with the employer on September 5, 2011, keeping
the same job title. He testified that he was currently working a 40-hour work week, with
no restrictions or assistance. His current job duties were similar to his duties before the
work accident, but he was now driving an automatic "jockey truck." Ile was in a
different department, which required transporting frames, which was lighter duty work
than his prior position. He did not have to move as much in his current position.

927 The claimant testified that, after his foot surgeries, it was harder to get up after
being on his knees because he could not put as much pressure on the amputation site due
to the immense pain it caused. He had to adjust the manner in which he got up from this

position. Tle testified regarding issues concerning his balance, in that he wobbled if he
9



did not put pressure on his left foot, but the pressure caused pain. He stated that cold
temperatures caused discomfort in his foot and that the scarred area became numb.

928 The claimant offered into evidence invoices for medical expenses he had incurred
as a result of the foot treatment, noting an outstanding balance of $2,117.13. The
remaining mediéal bills had been paid through the employer's group insurance carrier.
9129 On August 8, 2013, the arbitrator filed a decision, finding that on June 21, 2011,
the claimant sustained an accidental injury arising out of and in the course of his
employment and that his current condition of ill-being was causally related to the

accident. More specifically, the arbitrator found that the claimant suffered from a work-

related blister, which he self-treated in a sterile manner, and subsequently developed an
infection resulting in multiple surgeries and the amputation of his third, middle toe.

930 The arbitrator found that the claimant did not commit an injurious practice under
section 19(d) of the Act (820 ILCS 305/19(d) (West 2010)). The arbitrator noted that the
claimant was informed of an elevated blood sugar level in 1999 and took reasonable
measures to treat the condition, which included dietary changes, lifestyle modifications,
and a reduction of his daily stresses. In 2009, he was diagnosed with type II diabetes; it
was recommended that he begin treatment for that condition; and he immediately did so
with Dr. Smith. The arbitrator found that there was nothing in Dr. Smith's medical
records to indicate a failure to comply, treat, or otherwise follow the appropriate protocol.
To the contrary, the claimant began taking medication, had regular follow-up visits,
monitored his blood sugar levels daily, and continued monitoring his diet. It was only

after his blood sugar levels dropped that he stopped taking the medication. His blood
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sugar levels spiked again after the left foot injury, and he again followed-up with Dr.
Smith. The arbitrator found that, contrary to Dr. Chiodo's opinion, the record shows that
the claimant followed-up with medical supervision and medications and monitored his
diet, weight, and blood sugar levels once he was diagnosed with diabetes. The arbitrator
found that there was no indication of non-compliance or any failure to appropriately treat
his diabetes. The arbitrator, thus, found that the claimant's conduct in this regard did not
rise to the level of an injurious practice under section 19(d).

€31 The arbitrator also found that the claimant's lancing of his blister did not rise to the

level of an injurious practice. The arbitrator noted that the un-rebutted testimony shows

that the claimant popped his blister using a home remedy technique in a samtary fashion.
The arbitrator found that it was not unreasonable for a person to "pop" what appears to be
a "water blister" with a sanitary needle. The arbitrator noted that, although the claimant
did suffer from diabetes, the un-rebutted testimony shows that neither his treating
physician, nor any other doctor, ever told him not to "pop" his blisters in this way.

932 The arbitrator awarded the claimant TTD benefits of $475.87 per week for 9
weeks from July 4 through September 4, 2011; PPD benefits of $428.29 per week for
46.4 weeks because the injuries sustained caused the 100% loss of use of the third toe and
the 20% loss of use of the left foot; and $2,117.13 in medical expenses.

933 The employer sought review of the arbitrator's decision before the Commission.
On December 10, 2014, a majority of the Commission reversed the arbitrator's decision

and vacated the awards of compensation, reasoning as follows:

11




"[T]he parties stipulated that [the claimant's] work activities caused the
development of the blister. However, *** the infection did not come from the
existence of the blister, but from [the claimant's] lancing of the blister, which
constitutes an intervening accident that breaks the causal chain between the
development of the blister and [his] current condition of ill-being. The blister, in
and of itself, did not lead to the infection. [The claimant's] actions lead [sic] to the
infection, and the infection is what led to the amputation of [his] left third toe.

There is nothing in the record to indicate that the infection was a result of

[the claimant's] work with [the employer]. Instead, as explained above, the record

points to [the claimant's] Tancing of the blister, and not the blister itself, as the
cause of [his] left foot infection. Therefore, *** the Commission finds that the
infection, and not the blister, caused [his] left foot condition and, ultimately, the
amputation of [his] left third toe. As a result, [he] failed to prove that the
development of the blister at work is causally related to [his] need for treatment of
an infection, the amputation of his toe, and his current condition of ill-being.
Therefore, the Commission reverses the Arbitrator's finding regarding causal
connection and finds that [the claimant's] current condition of ill-being is not
causally related to the June 21, 2011 accident.”
934 In response to the employer's argument that the claimant engaged in injurious
practices under section 19(d) of the Act by lancing the blister, the Commission stated:
l"[SectiOn 19(d)] deals with a claimant negatively affecting his/her recovery.

It does not deal with a claimant's actions as the cause of his/her injuries or a
12



claimant's behavior severing the causal connection between a work accident and
the claimant's condition of ill-being. Therefore, Section 19(d) *** does not apply
to the case at bar."
€35 The dissenting Commissioner would have upheld the arbitrator's decision. In his
view, the claimant's "lancing the blister in a sterile manner does not constitute an
intervening accident" but was, instead, "a natural consequence of the work-related
injury." According to the dissent, if the claimant had not incurred the work-related
blister, his foot would not have become infected, and no amputation would have been

required. The dissent noted that applicable case authority requires that the intervening

accident must completely break the causal chamn between the injury and ensuing
condition and that the accidental injury need only be a causative factor in the resulting
condition of ill-being. The dissent concluded that the stipulated work-related accident led
to a blister, which was a causative factor in the claimant's resulting infection, and that it is
foreseeable that a blister will become infected. |

936 The claimant filed a timely petition for judicial review in the circuit court, which
confirmed the Commission's decision on June 15, 2015. This appeal followed.

137 ANALYSIS

€138 Prior to reaching the merits of this appeal, we must first determine the appropriate
standard of review. The employer argues that causation is a question of fact and that the
appropriate standard of review is, therefore, whether the Commission's finding was
against the manifest weight of the evidence. The claimant asserts, however, that he does

not dispute any of the Commission's factual findings, including its finding that his
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tancing of his work-related blister with a sterilized needle caused his infection. He
argues that, because the facts determined and relied upon by the Commission are
undisputed on appeal, the Commission's finding with regard fo causation presents a
question of law subject to de novo review. We agree with the employer.

Y39 Causation, including the existence of an independent infervening cause, is a
question of fact for the Commission, and its finding in that regard will not be reversed on
appeal unless it is against the manifest weight of the evidence. Global Products v.
Workers' Compensation Comm'n, 392 IIl. App. 3d 408, 411, 911 N.E.2d 1042, 1046

(2009).

940 To obtain compensation under the Act, a claimant must show, by a preponderance
of the evidence, that he suffered a disabling injury that arose out of and in the course of
his employment. Sisbro, Inc. v. Industrial Comm'n, 207 111, 2d 193, 203, 797 N.E.2d 665,
671 (2003). The "in the course of" component refers to the time, place, and
circumstances under which the injury occurred. I/d.  The "arising out of" component
addresses the causal connection between a work-related injury and the claimant's current
condition of ill-being. Id. at 203, 797 N.E.2d at 672. An injury "arises out of" one's
employment if it "had its origin in some risk connected with, or incidental to, the
employment so as to create a causal connection between the employment and the
accidental injury." /d.

941 Here, the parties stipulated that on June 21, 2011, the claimant sustained an
accidental injury that arose out of and in the course of his employment. However, the

employer argues that the work-related blister was not causally related to the subsequent
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infection. The Commission agreed, finding that the claimant's lancing of the blister, and
not the blister itself, caused his infection and that this was an independent intervening
accident that broke the chain of causation between the blister and subsequent infection.

€42 "Every natural consequence that flows from an injury that arose out of and in the
course of one's employment is compensable undér the Act absent the occurrence of an
independent intervening accident that breaks the chain of causation between the work-
related injury and an ensuing disability or injury." National Freight Industries v. lllinois
Workers' Compensation Comm'n, 2013 IL App (5th) 120043WC, 9 26, 993 N.E.2d 473.

"Under an independent intervening cause analysis, compensability for an ultimate injury

or disability is based upon a finding that the employee's condition was caused by an cvent
that would not have occurred 'but for' the original injury." Id.

€43 "For an employer to be relieved of liability by virtue of an intervening cause, the
intervening cause must completely break the causal chain between the original work-
related injury and the ensuing condition." Global Products, 392 1ll. App. 3d at 411, 911
N.E.2d at 1046. A work-related injury "need not be the sole causative factor, nor even
the primary causative factor, as long as it was a causative factor in the resulting condition
of ill-being." (Emphasis in original). Sisbro, 207 I1l. 2d at 205, 797 N.E.2d at 673.

144 As long as there is a "but-for" relationship between the work-related injury and
subsequent condition of ill-being, the employer remains liable. Global Products, 392 IlL.
App. 3d at 412, 911 N.E.2d at 1046. See also International Harvester Co. v. Industrial
Comm’n, 46 11l. 2d 238, 239-41, 247, 263 N.E.2d 49, 50-51, 55 (1970) (claimant's

continuing traumatic neurosis resulfing from a work-related head injury was a causative
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factor in the total and permanent disability that occurred four years later when his wife
struck him in the head); Harper v. Industrial Comm'n, 24 Tl1. 2d 103, 109, 180 N.E.2d
480, 483 (1962) (" 'While (the act of suicide) may be an independent intervening cause in
some cases, it is certainly not so in those cases where the incontrovertible evidence shows
that, without the injury, there would have been no suicide; that the suicide was merely an
act interveniﬁg between the injury and the death, and part of an unbroken chain of events
from the injury to the death, and not a cause intervening between the injury and the
death.' "); Vogel v. Industrial Comm'n, 354 11l. App. 3d 780, 788-89, 821 N.E.2d 807, 814

(2005) (three automobile accidents did not break the causal connection between

claimant's work-related back injury and current condition of ill-being because even if the
initial automobile accident was responsible for the failed fusion, "such a condition could
not have developed but for the surgery, which everyone agreed was necessary as a result
of claimant's work injury™); Mendota Township High School v. Indusirial Comm'n, 243
I App. 3d 834, 835-38, 612 N.E.2d 77, 77-79 (1993) (claimant's racquetball injury and
sneezing episode were only contributing causes.of disc rupture, and not intervening
canses, where "[h]ad it not been for the original [work-related] injury, in all probability
claimant's back problems would not have reached the stage they did in such a short
period of time"); Fermi National Accelerator Lab v. Industrial Comm'n, 224 I1L. App. 3d
899, 908, 586 N.E.2d 750, 756 (1992) (claimant's second fall involving use of cruiches
was not an intervening accident that broke the causal connection between his work-
related fall and current condition of ill-being where he would not have been using

crutches but for the work-related injury).
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145 A review of the record in this case demonstrates that there is clearly a "but-for”
relationship between the claimant's work-related blister and subsequent infection. Quite
simply, even if the claimant's lancing of the work-related blister with a sterilized needle
was the immediate cause of his infection, as the Commission found, the infection would
not have occurred "but for" the existence of the work-related blister. That is because "but
for" the existence of the work-related blister, there would have been no blister to lance.
His employment, therefore, remains a cause of his current condition of ill-being. The
Commission's finding that the claimant's self-treatment was an independent intervening

accident that broke the chain of causation between his work-related blister and

subsequent infection was, therefore, against the manifest weight of the evidence.

946 CONCLUSION

947 For the foregoing reasons, we reverse the judgment of the circuit court of Macon
County, reverse the decision of the Commission, and remand to the Commission for
further proceedings consistent with this decision.

948 Circuit court's judgment reversed; Commission's decision reversed; cause

remanded.
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Caterpiltar, Inc.,

Respandent.
DEGI_SION"AND' OpmfGN' ON RE\’IEW

~ Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the issues of accident; causal connection, medical
expenses, lemporary total’ disability benefits, permanent disability, and Section. 19(d} of the
Hlinols Workers™ Compensation Act (hereinafier “Act”), reverses the Decision of the Arbitrator
fegarding causal. connection, fi nds that Petitioner’s current condition of ill- -being is not casually
related to the June 2 l ; 20! 1 work accident, and vacaies all awards of compensation.

" So that the record is clear, anr.i ihe.re is 'no mistake as (o Lhe intentions or actions of this

- Commission, we have considered the record in its entirety, We have reviewed the facts of the

matter, both from ‘a legal and. a medlcal / legal perspective. We have considéred 2] of the
testimony, exhibits, pleadings and arguments submitted by the Petitioner and the Respondent.

One shou}d not and cannol presume that we have failed 1o review any of the record made
bcigwi Though our view of the record may or may not be different than the Arbitrator’s, it -
should ot be presumed that we have failed to consider-any gvidence taken below. Qur review af'

this material is staforily mandate:i and we assert ihat this has been completed, :

Wiﬁl the abcwe in mind, the Cemmnssmn notes l,has, while it was stipulated to by the
parnes that Petitioner's blister was a result of Pet{imaer s work for Respondam, there is nothing
in the record to indicate that the blister ilself 'was in any Way the catise¢ of Petitioner’s infection

- and/or ultimate amputation of Petitioner’s left third toe in the left foot. The. medical records.
indicate thal Petitioner did net develop an infection in- his lefi foot unni after Petitionér had
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lariced the blister at the- bettom of his left foot. ' The Camrmssmn notes that Petitioner tcstlﬂed
that following the lancing of the blister, s foot. condition worsened and he developed redness
and swelling, symptoms he did not have prior to the lanicing; (T. 36-37) The Commission further
notes that Petitioner attributed the heat .and humidity {o his worsening. condition. (T.34-35)

~ Petitioner testified that his left foot condiijon became worse over time and as I.he tcmperature.
‘became. hotter and more humid (T.37)

- On July 4, 2011, Petitioner went to the hospital, where he was dlagnt)Sed with lower
extremity cellulitis and diabetes mellitus 2, The :Commission notes that these are the same
conditions Petitioner was diagnosed with back in:2009; except at:that time the cellulitis was in
the right lower extremity. (PX5,RX6) At the hospitdl on July 4, 2011, Dr. Smith noted that
Petitioner noticed a blister formation on the plantar aspect of his left foot “approximately a week
and a half’ before this visit. (PX4) Dr. Smith further noted that Petitioner “used a hot needle that
he seared on the stove: along with peroxide to drain this abscess and/or blister at that time. He
thought that this -would be adegnate, However, his foot got progressively red and pamﬁui "
(PX4)

The Commission notes that on August 10, 7012, Petitioner's Section 12 examiner, Dr.
Cue, testified that Petitioner's infection “arose from the penetration of the blister in his left foot
with a needle that unfcrtunateiy becamne infected.” {PXG -pg.34) Dr. Coe further adnutted that hé

thought it was “correct to say that the infection arose aﬁcr he drained the bhsier usmg the Hot
needle as he described it.” (PX6-pg.48) o

In Vogel v. Hlinois -Workers' Cnm_ﬂeﬁsatmrz Commission, 354 1. App. 3d 780, 786
(2005), the court explamed that:

“[e}very natural: consequence that flows from- an
injury that arose out of and in the: course of the
claimant’s employmént is- compensabic unless
canged by.an mdcpcndcnr intervening accident
that breaks the chain of cansation between work-
related injury and an ensuing disability or
injury,” (émphasis added) )

As previousiy. mentioned, the paﬂ;es stapuiated éhat Petitioner’s work activities causcd the
: 'df;vclcpment of the blister. However, the Commission notes that the infection did not come fmm
the existénce of the blister, but -from Petitioner’s lanicing of the, blister, which constitutes an
intervening accidént that breaks the causal chain between the ds\mlopmcni Gf ihe blister and
Petitionier’s cusrent. condition of lii-bemg The blister, in and of itself, did not lead to the
infection. Petitioner’s actions fead to the mfaciwn, and the infection is what led to the
‘aimputation of P_e.tmqns_r 5 left third toe,

There is nothing:in thie record to indicate that the: nfection  was a result of Pammncv 5
work with Respondent, Instead, as exp_iamed -above, the record- points to Petitioner’s lancing of
‘the: bhster and not.the blister itself, as the catise of Petitioner's left foot infection. Therefore,
base:d on the totality of the evidence, the Commzssmn finds that the mfcctwn and not the blister,
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caused Petitioner's 1eft foot condition and, ultimately, the amputation. of Petitioner’s left third
loe. As a result, Petitioner failed (o prove that the devdopment of the blister at work is causally
reldted to Petitioner's need for treatment of an_infection, the: amputation of hig ioe, and his
‘current” condition “of ill- bemg “Therefore, the. Commsssmn reverses the Arbitrator's: ﬁndmg
regardmg causal connection and finds that Petxtmners current condition of ill- being is-not.
causally related to the June 21, 2011 acc:dent

The Commission notes that in its Siatement of Exceptions to Arbitrator’s Decision and
Supparting Brief, Rf:spnndent also arpied, that Petitioner engaged in injurious practices under
Section 19(d) of tlie Act when he lanced the blistes on his left foot. The Commissmn finds that a
complete mad:ng of Section 19{{1} establishes that it does not apply i in this case.

- Bection 19(d) of the Au-;reads. in pertinent part:

“H any employee. shail persist in ‘insapitary or
injurious practices which tend to either imperil or-
retard his recovery or ghall refuse to submit to such
medical, surgical, or ‘hospital Itreatment as
reasonably essenual o promnte hls recmzezy, the

W-suspend the cumpensamn of any. such injured
- employee: " 820 iLCS 305/19(dy (2013).

The ‘Commission  notes that this section. deals with a clajmant negatlvcly aﬁecung his/her.
recovery. It does not deai with 2 claimant's actions as the. cause of his/her ‘injuries or a
claimant's behavior severing the causal connection between a work accident and the claimant’s
condition of 1ll-bcmg Thercforg Section 19(:!} of the Act does not apply to the case at bar.

1T IS THEREFORE ORDERED BY THE COMMSSION that lhe Decision of the
Arbitrator. filed ‘on August 8,20!3 is hereby reversed as stated above and afl awards Of :
‘compensation vacated, :

IT 1S FURTHER ORDERED BY THE COMMISSIDN that Respondent pay to Petitionier
interest under §19(n).of the Act, if any.

T IS F URTHER. ORDERED BY THE COMMISSION that Respondent; shall have credzt '

for ali arnounts pald if’ any, to-oron behalf nf Petitioner on account of said acc:deﬂlai injury.
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"No borid is reqmre:{i for cemoval of this cause 1o the Cireuit Caurt. Thc: party commenciig

the proceedings: for review in the Circuit Court shail ﬁ}e with the Commmsmn a Notice of Intmt
o File f‘cr Review in Circuit Ccmﬁ

DATED: | |

MJB/ell Nov 2'5 204

0-09/30/14 R
52

‘Kevin W, Lambord

ISSE&}

Resp&ctfuily, [ dmscm from the majomy § deczsmn in ﬁrxdmg that the condition of ill-
being in Petitioner’s Teft foot was niot causally related to his June 21, 2011 work accident.

This finding was made despite the fact that it was undisputed that Petitionér sustained a
work-related accident which caused a blister to form on the bottom of his left foot. The majority
niotes that the fancing of the blister by Petitioner led (o an infection, The majority finds “that the
infection, and nat the blister, caused Pemmner s left foot condition and, uittmate!y, the

amputatmn of Petitioner’s left third toe.”

The miajority rélies on Vogel v, Hinois Workers' Campenm:mn Cammisszon, 354 111,
App 3d 780, 786 (2005}, in determining that the lancing of the blister by Petitioner c:anstxmwd an
intervening accident that broke the causal cham between the: wark~related blisier and Pentmner §
“current: cunditmn of ill-being.

Respectﬁaliy, Idisagree with the reasomng of the majcmty Ttis:clear that ihe bhster was
work-related—that fact has been stipulated by both parties, [would find that Petitioner's aclion.
-of lancing the biaster in a sterile manner does not constitute an intervening accxden; or injurious
pragtice, Peiitmner s actions were not an Iniewemng accident, but a naium! consequence of the
waork-related injury, Patmcner was :eqmred te drive an old teni-gear truck with 4 clutch that
required forceful application with the lefl fool. Combined with repetitive exiting of the fruck "
while spinning on the same point of impact o the bottom of his left foot, Petitioner incurred the
work-related blister. If Petitioner had not incurred the work-related blister, his foot would not
have become infected. I Petitioner’s foot had not become infected, no amputation would have
been required. Hence, this work related i injury.is clearly causaﬂy connected to his cumrent
condition of 1ll~bexng

In order for an intervening non-work related cause to relieve an-employer of hab;hty the
intervening incident must completely break the caisal chain between the injury and the ensuing-
condition, Accidental injury need not be the sole causative factor; Bor éven the primary

~causalive factor, as Jong as it was “a” causative factor in the resulting condition of ill-being.
Rock Road Construction Co. v. Industrial Comm’n, 37 11.2d 123, 127,227 N.E2d 65 (1967). It
is clear to this Commissioner in this case that the shpu}attd work-reiated accident which led to &
bhster forming on the: bottom ofthe Pct:tmﬂer s left foot was: a causative factor in Petitioner’s
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resultmg condition of ill-being. Alse, itisa Toreseeable consequence thata blister has &
‘potential 1o become infected. “To me this is a fact rcgazdiess of whcthcr the blister poppeci
'natura}ly or was laficed by. Petatxoner

The rnajenty never fully addresses Respondent’s argumem that Petitioner
engaged in injurious practices under Section {9(d) of the Act when Petitioner Janced the
blister or his left foot because of their finding that, the infection was not 2 work-related

" acceident. The majority therefore correctly categenze*s Section 19(d) as dealing with a
clmmam negauvely aﬁ‘eatmg thenr recovery. Once the injury is found io be work-related,

I would uphold the decssmn reached by Arbitrator Zanotti in ﬁndmg that Petitioner did

- not comrmit an injurious practice pursuant 1o Section 19(d} of the Act. Section 19(d) infers a

- degree of intent to imperil or refard one’s recovery. See Global Praducrs v. Workers' C’amp
Comm’'n, 392 1iL. App. 3d 408 {2609) {Claimant’s smoking did not constitute an m}unous
practice, even though it may have negatively impacted his recovery, becatise there was no
evidence that the claimant smoked for the purpose of retarding his recovery). In the current case,
.there is o evidence that Petitioner was attempting to retard his recovery, on the contrary the

record supports a finding that. Petitioner fanced the Blister in order to get some relief from the
blister on the bottom of his foot: that was a work m!ated accident. As such, Patumne:r s action -
- was not an injurious practice and did not break the: chain of causation.

As in most cases, there are different medical cpm:ens, one offered by Petitioner’s tzating
physician, Dr, Anderson and shared by Petitioner's Section: 12 examiner, Dr. Coe. The
differing opinion comes from Respondent's Section 12 examiner, Dr. Chiodo, Dr.
Anderson, the treating surgeon, notéd that Petitioner’ s activities at work most lrkaly
caused the original ulceration which developed into the infection. Dr. Anderson opined
that Petitioner’s job put him at risk for wleerations to his feet and that such an ulceration.
ultimately led to Petitioner’s infection. Dr. Coe agrcﬁ‘d and opined that there was a causal
relationship between the lefi foot repetitive strain injury suffered by Petitioner and hig
current lefi foot symptoms and state of impainment. Dr. Chiodo denjed causation,
asserting that the infection developed on the top of;, as opposéd {o the bottom of,
Petitioner’s foot.

The Supreme Court of [llinois has ruled that the Commlssmn may properly attach greater
‘weight 1o the apinion of the m:atmg physician, as the Arbitrator did in this case. See, Holiday
Inns of America v. Indus. Commt'n, 43 111.2d 88, 89-90, 250 N.E.2d 643 (1969). The Arbitrator’s .
- decision to-not rely on Dr, Chiodo's. apuuon regarding causal conpection is justgﬁed and
rationally reasoned. Dr. Chiodo's opinion has little basis for his conclusion. The medical
records ¢learly indicate that the infection was focused in the plantar aspect of: Petitioner’s foot;.
and not on the top. Also, D¢. Chiodo based his causation opinion on Petitioner having improper
‘foot care, as evidenced by his examination of Petitioner on May 25, 2012. This examination -
occurred nearly one year:afier the onset of the infection and subsequent to his three left foot
surgeries...Dr. Chiodo's contention is uncorroborated by any medical record. F urther,; no tmatmg
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phy snman mdxcated thit Petitioner had improper foet care or needed to 1mprcwe his foot care
regimen prior to his mfeetu;m

‘As all of Petitioner's testimony, medzc:ﬂ records and Dr. Anderson's and Br Coe’s:
apinions support the conclusion that Petitioner’s condition of ill-being and surgeries are causally
related to the accident, the Commissicn should affirm the Arbitrator's decision.

Therefore, T urge the Commission to reconsider. [ would uphold the well-reasoned
decision reached by Arbitrator Zariowi. I would insist on the employer paying all remaining and
outstanding medical bills, and temporary total disability benefits from July 4, 2011 through
September 4, 2011, Lastly, based upon all the medical records and testimony in this matteér, a
finding that Petitioner has sustained a 100% toss of his left third foe and 20% loss of his left fant

is fmraﬂdjust / _ J f/ ’f
‘fl’fhﬂ.masf. Tyrz%}}/




O-Dex On-Line
www.gdex.com

STATE OF ILLINOIS ) D Iu;urccl Warkers? Bcncﬁt Fund (§4(¢)}' .
. o ss [ Rate Adjustment Fund (58g))
COUNTY OF SANGAMON " ) '[] Second Injury Fang (§8(e)18) |
- 'Nor';e _d_i“ the above
[LLIN(){S WORKERS” COMPENSATION COMMISSION
ARBITRATION. DEC‘ISI{)N

STEVEN DUNTEMAN. Case # 11 WC 40320
Empmy:g!?cmion:r o ‘ ‘ : _
CATERPILLAR, INC. 1 41@ CC 1 G 1 9

Employer/Respendent

An Application for Adjustment.of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon: J. Zanatil; Arbitrator of the Commission, in the city of
'Spnngi‘ eld, on June 13, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and artaches those ﬁndmgs to'this document.

DISPUTED ISSUES

Al D Was Respondznt operating under and subject to the Hlinois Workers' Compensatlen or Oceupational’
Diseases Act?

1 Was.there an emplo}’e:»empleyer relanonsmp'?

D Dtd ‘an accident occur that arose out ofand in the course of Petitioner's employment by Respondﬁm?

L] What was the date of the acmdem?

D Was timely natwe afthc accident given to Respondent‘?

Es Petitioner's current condiilon of zil-bemg ﬁausaily related to the injury?

D What were Petitioner’s eammgs? '

D What fvas Petitioner's aae at the tiine of the dccident?

[} What was Petitioner's marital status ai the time of the accident?

. DX} Were the medical services that were pmwdcd 1o Peﬁtmner réasonabie and nécessary? Has Respondént.
p&ld all appropriate charges forall reasonable and necessary medical services?

<. IXI What temporary benefits are in dispute?

TPy [:] Maintenance - B TTD

L. - <I' What is the nature and.extent of the injury?.

M. D Should penalties or fees be’ iumposed upon Rcspcmdeni‘?

N

G;

=m0 %:‘m,t:ﬂ:n-xﬂ

L]

. D Is Respondent due any credit?
; E Other: Did Petitioner commit.an m_gurac-us practice pursuant fo Section 19(d) of the Act?

_!C‘niraﬂzc 2770108 - Randm’pb et #300 ;:ngn IL 50601 m/s;msu Tolljree amzs: 4033 Web slie! sy, rwa-au'géi
“ Devitsterte gffices: Cﬂx’mm-iﬁ- B18/348-3436]" Proric 09287 1- 3012 Rﬂ:@‘afﬁ&lﬁpﬁ? 7392 Spnpg‘”ahi F1HIES 084
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: On June “’1 2011, Raspondam’ Was operatmg under and subject to the provxsmns of tha Aoty

-On this dafe, 5 empic}y&s-ezmp Over. re atmnshlp did exist bemacn Peiit;c:;ner and Respondent,
-On this date, Petitiorier did sustain an accident that ¢ arose out of and in the course of employment.
' Timaiy notice of this: aécidant was given to Respr:»ndcﬁt; |
In the year preﬁcedmg the injury, Petitioner earned -33'?,117 .88; the averagc-weekiy wage was 3713.81.
On the date of accident, Petitioner was 46 years of agc single with 0 dependem children.
Petitioner has rec::wed ali reasonab leand necessary mcdtcai services,

Rﬁpondent shall be given & crsdit of $0 for TTD, $0 fbr TPD, Sﬂ for maintenance, and §3 464 28 f"or azher
benefiis, for : a total credit of 83, 464.28.

R:spondent is entitled 1o a credit af 356,395 9!} umicr Sectmn 8(1} of the Act.
ORDER

_Raspondcnt shall pay rcasonablc and necessary medlcai services of $2,117.13, a3 provided in Section.8(a) of the.
Act, and subject to the medical fee schedule, Section 8.2 of the Act. (Notes The $2,117.13 figure is the amount duﬁ
after Respondcm scredit is taken into account). :

Respondent shall pay Petjtioner temporary total disability benefits of $475.87/week for 9 weeks, commencing July
4,2011 through September 4, 2011, 4s provided in Section 8(b) ofthe Act.

Re:pondenl shall pay. ?eutmncr the sum of $428 ?waeck fora ﬁmher period of 46.4 \lveeks as ;:‘rcmded in
Sections 8(¢)7 and-8() 11 ofthe Act, because the injuries sustained caused the 100% loss ofuse of the third toe and
the 20% loss of use of the left foot:

Peiitioner did not commit an injurious practice pursyant 1o Section 19(d) of" the- Act,

RULES REGARDING APPEALS Unless a party i lesa Petition for Review w;thm 30 days aﬁer receipt of this dectsmm
and perfects a review in accordance with the Act and Rules, then this dac;szc:n shall be cntemd asthe demsa@n ofthe
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of |

 Decision of Arbitrator sbatl acerue from the date listed below to the day before the date of payment; hewweg ifan
’ _-empiayees appeal results in either no changeor a dacrf:ase in this award; interest shall not accrue..

080172013

. STen®te of Arbivaof L/ T fmte
EAmDee {2 : o

o s - T8
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STATE OF ILLINOIS )
S . 188
COUNTY OF SANGAMON - )i |

TLLINOIS WDRKERS’ COMPENSATION CGMYVHSSIDN

ARBITRATION DECISION
ot 14IWCC101g
v Case# 11 WC 40320

Empioyﬁ/R espondent '

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

On Jurie 21, 2071, Petitioncr, btc,vcn Dnnteman, testmed he workea for Respondent Laterplﬂars
"Inc., as-an “outside driver.” As an outside driver, Petitioner tcstxﬁe& that he would drive trucks to. various -
locarions msidf: and outsxde the plant am:i that he was requuad to hvok dismantle and transport materials.

In 1999, Petitioner testified that hc underwent a Department of Transportation (DOT) phys:cat
examination, and was. found fo havz abgvemormal biood Su gar ievais Dunng that e;xammauon, the DOT

':lHJECtIGﬂS, or any feiiawmp evaiuatmns with spemahsts Petumner testifi ed ﬂ-:at hie failowed the dactor
_advn:e improved his eating habits, and monitored his consumption.

Between 1999 and EGDS_, Petitioiver testified that he felt good, continued monitoring his diet, and
fiad fo issue with his biood sigar. In Octeber 2009, Petitioner testified ihat he was invalved in a work
accident (enrelated t6 the present claimy), and wasaken to the hOsz\:al at which time he was first.
diagnosed with Type 2 Diabetes. At the EMETZENCY TO0MH doctar’s remmmﬁndatmn, Petitioner followed-
up with his primary care doctor; Dr. Danigt Smith for the f:oncittmn Arctording to Dr. Smith’s records, on
‘November 9, 2009, Petitioner had elevated blood stigarfevels and Dr. Smith noted thet Petitioner was -
*4rying to work on hisidiet™ and “contindes to be under a lot of stress.” (Petitiouer’s Exhibit (PX) 5;
Respondent’s Exhibit (RX) 3). Petitioner testified that he began tiking Metformin medication at Dr..
‘Smith’s recommendation in order to reduce his blood sugar levels, On Jantiary 26, 2010, Petitioner
" followed-up with Dr. Smith and was found to have flictuating blood sugar fevels. The doctor noted that
~-Petitioner continued monitoring his diet. Dro Smith noted that the diabetes was “under fair cantrol.” {PX
‘53 RX 3). Petitioner testified that he continued to take' Metformin and also began tcstmg his blood at home
tw:c,e per day m memtor his blood su gar ieveis Petlttener tastxf' ﬁd that he: cammued la follnw«up wrth Dr
was affectmg his t:sersana} 1le, so he. can{acted h:s dcmtcr and it was dﬂﬁldﬁd fo dxsmntmue the

'Mﬁtfcrmm Pﬁfltmﬂﬂr 1es£lﬁed ﬁ‘;at his b!oc:d s gar Jevels remamﬁd maintained hetwacn July 2010 and
June 2011.
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On June 21, 2011, the psri;es stipulated that Pcmxoncr sustaingd an acmdentaf mjury to his left

-~ feot which arose outofand i the course of his empleyment {See Arbitrator’s. Exhﬁ:azt {AX) 1). Petitioner

- testified that the automatic truck that he was driving was being repaired, and it was replaced in. May 2011
with an older ien~speed truck with a clutch. Petitioner testified that the clutch was on theleft side of the
tmck and required him to strike it forcefully with the bottom of his left foot, Petitioner lestified that fis
wore steel-toed shaes but the bottom was rubber with 56 additional protection, Petitioner testified that he
was required to strike the steel elutch appmxfmateiy 200 times: per shift, and he spent approximately 70%
of the day pr,:razmo the truck and 30% of the day leaving | the truck to parform tasks outside of the fruck,
When exiting the truck, he woutld step onto a steel, ridged corrugated step and spin on the teft upper.
portion of his foot, in the same area where his foot strick the chistch. He exited the truck approximately 30
times per day, spinning o his leRt foot, After approximately four weeks of driving the ten-speed fruck,
Petitioner testified that he began noticing bruising on the bottom pad of his left foot under his second,
third and fourth toes. Petitioner testified it was the sanie area in which he repeatedly struck the clutch anid
steel step. '

Toward the end of June 2011, Petitioner testified that he. was taking a bath and washing his fest,
when he noticed a water blister under the callus formation on the bottom of his left foot between his third
and foun:h we; He mhbed and leosened up hlS foot stapped on 4 !uwal ami walkf:d to h;s ksichen Ha
boifed. the ncedle: in hot watar and may have uscd a iaghter ﬂame as weil for stzrzhmncm He: used _
peroxide and cotton, propped up his foot, and mserted the needie to relicve the blister. Petitioner testlﬁed
that liquid immediately began to drain. When asked about. poppmg the blister, Petitioner testified he was
iaught by his:mother at @ young age to sterilize a needie and use peroxide to pop blisters, and be had deng
S0 it the. past without any complizations. _

Petitioner testlf ed he continued to work wearing light; cotton socks'in the work boots but
continued 1o have pazn and problems with his left-foot. He noticed that striking the clutch with his left
foot worsenéd the pain, and he began walking with a limp and noticed-an ulcer on the bottom of his lef
foot: where the blister formed. Petitioner testified he called Dr. Strith at this point. On July. 1y 2011, Dr,.
‘Smith’s records note that Petitioner lad a sore on his foot whrch hie was worrfed about.getting infected,
that We bruised his foot under his callus and was faking Metformin : again| because of elevated bigod sugar
levels. (PX 5; RX 3). Petitioner testified that neither Dr, Smith norany other physician ever advised him:
against popping a blister himself,

On July 4, 2011, Petitionicr tﬂstxﬁed that his left foot began to sivell and redden. arounci the blister. .
Hemarked ana phatagraph of his foot with the letter “R™ where the reduess occurred, (PX 8). Because it
was the weekend, fie was unable to see Dr. Smith and instead prasentfxi 16 St, Mary's Hospital: He was
adwmitted and the triage notes indicate a two week onset of lef foot problems; after he'pushedona pedal.
ina semi-trailer with his left foot and developed a bruise on. the bottom of his foot which fed o edemd and
redness, {PX 3, 4; RX 4). On Jaly 5, 2011, Petitioner underwent surgery performed by Dr. Jason-
‘Anderson, The pre-opérative diagnosis noted was cellulitis and abscess of the left foot, The surgery
documents a two week history of a blister on the plantar aspect of the leR foot, which Petitioner popped
with a nieedle and subsaquemiy had increased redness and darkemng of the spot: The operative procedure
consisted of an incision and drainage, deep abscess left foot 3" ifterspace, & debridement including
teridon and. fascia, and :ieiayed closure. Accordmg to'the July 5,2011 operative report, attention was-
focused on the plantar aspect of the foot wherean lceration was noted. The doctor performed incisions
"enwmpassmg” the ulceration: The doétor noted that it was, directly beneath the third metatarsal head,
{PX 3; RX 4). Petitioner- made. 1 fine: marking on a photograph depictiop of thc bottorm of h;s foot
‘indicating where ihc surnicai mctsmn pecurred. LPX 8.
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The following day, Petidoner- undcrwem a secorid surgary performed by D, Anderson, which
included irrigation debridement because of » delayed glosure in thele®t foot. The pre-and posi- operatwa
" diagnoses noted were “éecp abscess left foot™ (PX EH RX 4»)

On August 2,2017, Dr. Anderson’s notes mdma!e thaz Petitioner’s third toe was camplcw!y
gaogrenous” and “necrotic” and ampuiatmn of the third toe was recommended. On August 5, 2011, Dr.
Anderson performed a third surgery, which was a left third toe ampuiamn with medial based toe flat
closure as well as decp interspace ricbr:ciemem in the left third interspace. The pre- and post-operative
dimgnoses noted were “left third toe necrosis and cellulitis™ (PX 3; RX 4). lt wasalso noted that
Petitioner had a flexion contracture of his left second toe. Petitioner was taken off" work per Dr. Anderson
onJ u!y 4,2071, and was released to return to work effective September S, 2011, (PX 3)

- On Septerber 20, 2011, Dr. Anderson’s medical records indicate that the redpess and swelling
resolved and there were no additional lesions or open ulcerations. Dr. Anderson went on (o say that-
Petitioner's “job puts him at risk for. these ulcerations as he has fo use his Ieft foot not only to cluteh but
also get in and out of the truck. This 1§ most likely the cause of his engmai ulceration. ...there would have

been no reasan for him. to suffer a large callus without the direct mechanism and repetitive mechanism.”’
(PR3 RX 4},

QﬂFebmafy—%%ﬁ}E Petitioner was exaniined et hisattorney” &;squestby Br. l&f&ey Coe. Dr, -
Coe te.suﬁcd by evidence deposition. Dr. Coe found that Petitioner's diabetes condition was mild as. hc:
was not insalin-dependent with no known complications associated with the d:abﬁt&s (PR 6, p. 25).Dr.
Coe testified, based upon a raascnab!e depree of medical certainty, that there was a causal reiabunsinp
between the nature of Petitioner's work with Respondent involving the repetitive cluteh depression and
climbing in and out of the truck and his condition ofill-being regarding his left foot, (PX 6, pp. 32-33).
Dr; Coe testified that diabetes p]aces Petitioner at a higher risk for infections, but opined that the left foot
condition and surgeries would not have dcvalapad if it was riot for the biister (which occurred Gom the
- repefitive activities) penetration. (PX 6, pp. 33-34), Dr. Coe clarified on eross-eXamination that the
infection arose afier Petitioner drained the blister using the needie, (BX 6, p.48), Dr. Coe also testified
that Petitioner’s. post-operative, post- -infectious flexion contracture of his left second toe'and his ankle
swellmg was alsa causally related to the infection. (P}\ 6 PP 52-53)

On May 25, 2012, Petxtwner was examined at Respondent's requtst by Dr. Ernest C‘ﬁiodu
pursuant to Section 12 of the 1llinois Warkers' ‘Comipensation Act, 820 ILCS 305/1 &t seq. {heteafter the:
“Aet”). Dr. Chiodo testified by evidence depositon. Dr. Chiade testified that Paﬁhqner had diabetes and
‘was not exercising proper. foot care for his condition, which incladed medical supervision:for his dlabznu
condition, medications to lower his blood sugar; diet, exercise and weight lossas the proper treatment,
(RX 2, pp. 11-13, 19). Dr. Chiodo found no cawsal relationship between the surgeries-and Petitioner’s
work: duta&s, and: asscnad that Petitioner’s infection “happened on the top-of his foat, riot on thie bottom of
his foot™ {RX2,pp. 16-18).Dr. Chiodo admitted that Petitivger's foot blister arose from repstitiveuse of
the clutch at work resulting from the friction from the cluteh use; he did not believe, however, that the
foot infection had anything to do with the biister. (RX 2, pp. 14, 2831). Dr. Chlodc agreed thatonce 8
blister has fcrmed, complications can arise from a blister. (PX 2, B3

Petitioner testified, and the medical records confirm, that fie has had no problems with his right
foot; Petitioner returned to work wuh a full-duty release, He testified that he currently works a fall 40+
hour work week, with ria restrictions or assistance. He retirned to work with Respondent on September 5.
2011, keeping the same job title. His current Job duties are’ similar.to-his duties before the. work accident,
but he currently drivesa “jackey truck,” which is autgmatm He is in a different departmem: now as well,
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‘which reqmres transpomng frames: He testified th;s is laghter dnty work than his job before, and that he
does not have to moveas much.

Petitioner testified as to his hobby of working in his garage, and notices that - foiiawmg his foot
_sufgeries it is harcier to get-up afier being on his knees, és he.cannot place much pressure on the
amputation site of his foot due to the immense pain it causes. HE has had fo adjust the manner in which he
gets up from this position, He. testified to issues conterning hl§ halance, in that he will waobble if he dogs
not place pressure on his left foot, but that the pressure causes pain. He testified that co]d temperatures
cause discomfort in bis foot, and that the carred area will become numb.

At the time of trial, Petitioner testified that be no longer takes Metformin for his diabetes, and
stopped doing 56 at the end of 2012. He testified that no doctor has recommended be resure taking this
medication. He clarified that he was no longer taking Metformin because he had iast weight and had
controlied his diet.

Petitioner offered into evidence invoices regarding - medical expenses he incurred as a result-of his
font treatment. (PX.7), He noted an. cutstandmg balance 0f$2 ! 17. ]3 ané that the-remaining medlcai bills
wgre pmd through Respondent’s group insurapce carrier,

'CONCLUSIONS OF LAW
Lsste (F) ef'_'.'__' : Is Petitioner*s current condition of ill-being catxs'aliy‘réiated' to the injury?

Ln Mav ’5‘011 Pctxtmner $ tmck was changeri ta an o]drzr zen~speeé truck w;th & ciutch ’i‘he
times per shiﬁ for abﬁut four weeks at ’Which time he deve!opad bmismg and a blister on the botwm ef
‘his left foot. Petitioner reported this to Respondent as wellas to all of the medical providers. The {ssue of
“accident™ is not in dispute. (See AX 177 Dr. Anderson, the treating surgeon, noted that Petitioner’s
activities most 1ikely caused the original uleeration. which deve!oped into the infection. Dr. Coc agreed
and found a causalre ataonsiﬂp Dr. Chmde R«:Spcndent’s examining physician, denfed, causation
asserting thatthe infection dwelopad on the top as opposed to the bottom of Petitioner's foot where the
biister occurred. Yo, he agreed the' bhster was work related. Petitioner lanced the blister hlmseif after
noticing it while bathing, He did so in a sterile manner; The lanced blister eventually led to an infection
‘which necessitated three surgeries, one of which involved an amputation of Petitioner’ s third toe, The'
Arbiwator concludes that the opinions of Dr, Anderson and Dr. Cog-outwelgh the spinion of Dr. Chiodo.
The gviderice reveals that the infection and initial surgery was performed on the hattom of Petitioner’s left
footin close proximity o the blister and ulceration which éevclﬂped Relying on the opinions of Dr.
Anderson and Dr, Coe, the Arbitrator ﬁmﬁs that Petitioner's currgat condition of il -being is sansaiiy
_related to his repetitive work actmi:es from May and June 2011.

Issue (J): Were the medical services that were provided to Petitioner veasonable and necessary?
Has Respondent pald all ﬂpproprmte charcre:s for all reasonable and necesssry medma! services?.

Resporident denied | labshty in thxs case and the parties stipulated that the bills were processed
through Respondent’s group medical carrier pursuant to Section 8(3) of the Act. Acnordmg to the medical
bills offered into evidence, $2,117.13 remained outstanding, Thetefore, afier finding causation, the
Arbitrator finds that Petitioner s entitled 1o $2,117.15 in reasonable and necessary medical servicesand
allows Respopdent a credit for the refmaining bilis ‘paid by its group medical carrier pursaant fo Sectioh
8(j) of the Act, The mdmdual bills, contained:in Petitioner’s Exhibit 7, are awarded are a3 fo]lows
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Clinical Radiologists - $89.24

*Central [Hinols Asseciates - $204.35
Infections Disease Specialist ~ $246.00
Lincolnland Home Care of SBL - $100.00
Samuel Potts, M. D. - §146.00

- St.Mary’ gHos;;ztai ~§1,331.54

- K . & 8

e

Lssue (K} What témporary henefits aré indispute? (TTD)

Res;:andent denied liability for payment of lamparary total disability (TTD) benefits in this case.
The récord indicates that Petitioner was off work per his treating physician from July 4, 2011 through
September 4, 2011, Therefore, after finding cansation, the Arbitrator awards ning weeks of TTD benefits
-at the rate of $475.87 per week. The Arbitratcr further awards Respondent & credit in the amount of

$3,464 28 representing non-occupational mdemnity disability benefits pmd in this case pursuant o
.Seci:ion 8(j} of the Act,

Issue (L) What is the nature and extent of the injury?

“Petitioner underwent three wmmummmm anﬁmfettmn whmhﬁcveivpaﬁm

his lef foot, which ultimately resulted in the amputation of the left third toe and a post-operative, post-
. infecticus flexion contracture of his left second toe. This'is noted in Dr. Anderson’s records, the operative
reports, as well as the reports of Dr. Coe and Dr. Chiodo, Dr, Coe noted swelling in the left ankle, a slight
dccreasr.: in pulsanen in Petitioner's left darsalxs pedls pulse swallmg in: his left fcot weakness, and rmld

At trial, Petitioner testifi ed that he returned'to work ina full duty position, but now drives an
abtomatic truck . which does not require as much’ activity with the left foot or any- clutch work, Petitioner
testified to balance issues and difficulties kneeling and putting pressure on the left foot. Petitioner stated"
he notices pumbness in the |eft foot and that weather conditions affect his séiisitivity. The Arbitrator notes
that Petifioner's third 106 was amputated a ihoug,h he does havea small smmp at the third digit area,

Thx: Arbitrator finds that Panﬁoner testified in a éredible, believable fashion consistent with: tha
medical records. The Arbitrator acncludes that Pefitioner sustained the 106% {oss to his thm:} middle toe
pursuant to Section 8(e)7 of the Act, as well as the: 2{}% Joss of use to his left foot pursuant to Sedtion

RB(e)1 1 of the' Actasa remilt of the m}ur‘ics Petitioner is awarded permancnt partial disability henedits
accordingly. '

Issué (O Did Hgﬁﬁgnev cormimit an 'ilijnrionsyprac;ieé-pnrsﬂax_zt to Section iﬁ{d} of !he’_ ;@ht?‘

Pursuant to Secncm 19(d} of the Act, “fany employee shall persist in insanifary or mjurmus
practices whick tend to either imperil or retard his recovery or shall. refuse to submit to such medical,
surgical, or hospital treatmeni as s reasonably essential to promote his recovery, the Commission may, in
its discretion, reduce or sispend the compensation of any such injured employee.” 820 ILCS 305/19(d);
Previously, the Appellate Court of Illinois has found that a claimant's lnability 10-quit. smoking which"
caused healing problenis did not'risetoa. tevel of Section i?{d} injuriods practice becatise the employer

- did not show that'the claimiant smoked cigareties for the purpose of retafdmg his recovery. See Global
P od:mfs v, Workers' Comp. Conrm 'n,, 392111, I App.. 3d408,91I'N, E2d | [042. (!si Dist. 2009). In G!oba?
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Fredicls, the Appellate Court noted:that the claimant smoked in Spite of its potennai 1mpact on his.
recovery, not because of it, E.hemby not justifying the triggering of Section 19(d) of the Act: Simil ariy the
- Iiiinois Workers' Compensation Commission found that weight gain impacting on recovery did not justify
reducmg or suspending compensation pursuant to Section 19(d) ofthe Act whes there was no evidence
thiat the claimant refused any specific medical treatment, nor had the employer offer any. weight loss
program. See Pigrion v. Trumpf, Inc., 07 IWCC 1353 (Feb_ 26,2007). Based upot the plain language of
Section19(d) of the Act, the employee must persist it an act which imperils or retards hisrecovery, and
the reasonableness of the employee’s conduct is the test when determining whether said employee has
engaged in injurious practices. Allied Cheniical Coip, v. Induswial Comm’n, 140 Iii App.3d 73, 488
N.E.24d 603 (15t Dist. 1986).

Section 19( d) of the Act; as supported by case law, mfe:rs a degree of intent to imperil of retard
one's recovery, The Arbitrator does not find that. Petitinner’s conduct in this case rises to that Jevel. The:
evidencs in the fecdrd feveals that Petitioner was informed of a raised blood sugar level in 1999, and tock
reasohable measures to treat the condition, which included dietary changes, life style modifications dnda
reduction of his dally swesses, Tn 2009, afier an injury, he'was diagnosed with Type 2 Diahetes. He was
recommended to begin treatment for his diabetic condition and immediately did so with Dr. Smith. There
is nothing in Dr, Smith’s medical records which indicates a failure to comply, reat or. otherwise follow
the appropriate protocol. To the contrary, Petitioner began taking medication, had regular follow-up-

appointments, daily ‘monitoring of his blood sugar levels, and a continuation of his dietary moritoring. It
was onty after his levels lowered that he stopped taking the medication: The evidence indicates that his:
blood sugar levels miked again after the leRt: faotmgury and he again followed-up with Dr. Smith. Dr.
Chiodo testified that Petitioner was not exereising proper. foot care, whith the doctor testified included
medical supsrviston, medlcahnng diet, exercise and weight loss for the diabetes condition. (RX 2; -2 19),
Contrary 16 Dr. Chiodo’s opinion, the record indicates that Petitloner followed-up with medieal
supervision and medications, and monitored his diet, weight and blood sugar levels once e was
diagnosed with Type 2 Diabetes. There is no indication that there was non-compliance or aity failure to
-appmpnataiy freat his diabetic condifion, The. Arb:tramr finds that Petitioner's conduct in this regard did
not rise to the Eeve;! of an injurious practice pursuant to Section 19{d} ofthe Act,

 The Asbitrator further finds that Petitioner {ancing his blister at home does not rise.to thé level of
aninjurious or insanitary practice within the purview of Section 19(d) of the Act. The. un—rcbm’zed
testimony establishes that Petitioner popped his foot blister utﬂrmg a “home remedy" technique ina-
sansiary fashion, It is net um*easanablt fora person to “pop” what appears to be a “water blister” witha
‘sanitary needle. While Petitioner did suffer from diabetes, the un~rebutted testimony also establishies that

he was pever mstmctc:d from his tréatlng physmaan, orany othey dccto? to not ehgage in such & medical
bome famndy
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OPINION
91  The claimant, Gerald Weaver, appeals the order of the circuit court of Macon
County confirming the decision of the Illinois Workers' Compensation Commission
(Commission) dismissing his petition for review under section 19(h) of the Workers'

Compensation Act (Act) (820 ILCS 305/19¢h) (West 2012)) for lack of jurisdiction. For

the reasons that follow, we affirm.




12 BACKGROUND

3 On January 22, 2009, an arbitrator found that the claimant sustained accidental
injuries arising out of and in the course of his employment with the employer, Decatur
Overhead Door. The arbitrator awarded the claimant permanent partial disability benefits
of $454.07 per week for 250 weeks based on her finding that the injuries sustained caused
permanent disability to the extent of 50% loss of use of the person as a whole.

14 On Februéry 23, 2010, a majority of the Commission affirmed and adopted the
arbitrator's decision. The dissenting Commissioner thought that the award of 50% loss of

use of the person as a whole was inadequate,

95 OnJanuary 13, 2011, the circuit court, on judicial review, found the Commission’s
decision against the manifest weight of the evidence. The court remanded the matter to
the Commission for further consideration in view of the dissenting Commissioner’s
opinion, the opinions of the claimant's treating physicians, and the lack of concrete and
specific evidence of realistic alternative employment available to the claimant.

€6  On June 30, 2011, the Commission issued its decision on remand, vacating its
original decision; finding the claimant permanently and totally disabled; and awarding
him permanent total disability benefits of $421.59 per week from November 3, 1999,
forward and for the rest of his life. The Commission noted that, although all three
members of the panel painstakingly reviewed the extensive record and concluded that the
claimant failed to show that he was permanently totally disabled, in light of the circuit
court's finding that the record contains no concrete and specific evidence of realistic

alternative employment available to him, they were compelled to find that he was entitled
2




to permanent total disability benefits. On June 11, 2012, the circuit court, on judicial
review, confirmed the Commission's decision on remand.

97 On September 25, 2013, this court found that the Commission's original
determination that the claimant failed to prove he was permanently totally disabled and
that he was permanently disabled to the extent of 50% loss of use of the person as a
whole was not against the manifest weight of the evidence and that the circuit court,
therefore, erred in setting aside the Commission's original decision. Accordingly, this
court vacated the circuit court's June 11, 2012, decision; vacated the Commission's June

30, 2011, decision on remand; reversed the circuit court's January 13, 2011, decision

setting aside the Commission's original decision; and reinstated the Commission’s
original February 23, 2010, decision. Decatur Overhead Door v. Illinois Workers'
Compensation Comm'n, 2013 IL App (4th) 120639WC-U, 1 2.

98  On November 6, 2013, the claimant filed a petition for review under sections
19(h) and 8(a) of the Act (820 ILCS 305/19(h), 8(a) (West 2012)), seeking additional
permanency and medical expenses. The employer filed a motion to dismiss the section
19(h) petition, arguing it was filed beyond the 30-month period in which to file such a
petition and that the time for filing such a petition was not tolled by judicial review.
Noting that the 30-month period following entry of the Commission’s original decision
expired on August 23, 2012, the employer argued that the claimant's November 6, 2013,
section 19(h) petition was untimely. The employer asked the Commission to dismiss the

section 19(h) petition and allow the claimant to proceed only on the section 8(a) petition.




€9  The employer's motion to dismiss the claimant's section 19(h) petition came before
the Commission for a hearing on January 30, 2014. At that time, the claimant submitted
his response to the motion, arguing that his section 19(h) petition was timely because it
was filed within 30 months of the Commission's June 30, 2011, decision on remand.

10 On April 23, 2014, the Commission granted the employer's motion to dismiss the
claimant's section 19(h) petition, finding that it was untimely because it was filed more
than 30 months after the Commission's original decision affirming the arbitrator's award.
The Commission noted that the 30-month period was not tolled by judicial review and

that this court had vacated the Commission's June 30, 2011, decision on remand.

911 On January 30, 2015, the circuit court, on judictal review, coniumed the
Commission's decision dismissing the section 19(h) petition. This appeal followed.

112 ANALYSIS

913 Section 19(h) of the Act provides, in pertinent part, that an award under the Act
providing for compensation in installments "may at any time within 30 months *** after
such *** award be reviewed by the Commission at the request of either the employer or
the employee on the ground that the disability of the employee has subsequently recurred,
increased, diminished or ended.” 820 ILCS 305/19(h) (West 2012).

114 The purpose of section 19(h) is to set a period of time in which the Commission
may consider whether a disability has recurred, increased, diminished, or ended. Cuneo
Press, Inc. v. Industrial Comm’n, 51 1ll. 2d 548, 549, 283 N.E.2d 880, 881 (1972).

915 The 30-month period set out in section 19(h) "is a jurisdictional requirement that

may be raised at any time." Eschbaugh v. Industrial Comm'n, 286 I11. App. 3d 963, 968,
4




677 N.E.2d 438, 442 (1996). "It is an absolute and unconditional restriction on the right
of review." Id. Therefore, the Commission is divested of its review jurisdiction for
change of disability 30 months after an award of compensation. /d.

916 The 30-month period for filing a section 19(h) petition runs from the date of filing
of the Commission's decision, and judicial review of the Commission's decision does not
toll the 30-month period. Cuneo Press, Inc., 51 111 2d at 549, 283 N.E.2d at 881.

€17 Here, the Commission entered its original decision on February 23, 2010,
affirming and adopting the arbitrator's decjsion awarding the claimant permanent partial

disability benefits. It is this original decision and its permanency award that the claimant

seeks to modify. The employer argues, and the Commission agreed, that the 30-month
period for filing a section 19(h) petition began running on February 23, 2010, and expired
on August 23, 2012; that the 30-month period was not tolled by judicial review; and that
the claimant's November 6, 2013, section 19(h) petition was, therefore, untimely.

€18 The claimant, on the other hand, argues that when the Commission entered a new
award for permanent total disability benefits on June 30, 2011, the 30-month period for
filing a section 19(h) petition began to run anew, and his November 6, 2013, section
19(h) petition was, therefore, timely. However, the claimant is not seeking to modify the
June 30, 2011, award of permanent total disability benefits; instead, he is seeking to
modify the February 23, 2010, award of permanent partial disability benefits. Moreover,
when he filed his section 19(h) petition on November 6, 2013, this court had already
vacated the June 30, 2011, decision and reinstated the February 23, 2010, decision and,

therefore, there was no June 30, 2011, award he could have sought to modify.
5




919 The issue presented in this appeal is a question of law, which we review de novo.
See Venture-Newberg-Perini, Stone & Webster v. llinois Workers' Compensation
Comm'n, 2013 1L 115728, 9 14 ("On questions of law, review is de novo, and a court is
not bound by the decision of the Commission.").

920 Our resolution of this issue is controlled by our supreme court's decision in Big
Muddy Coal & Iron Co. v. Industrial Comm'n, 289 111 515, 124 N.E. 564 (1919). There,
after the circuit court confirmed the Commission's decision in favor of the plaintiff and
the supreme court affirmed the circuit court's judgment, the plaintiff filed a section 19(h)

petition claiming his disability had increased. Id at 516, 124 N.E. at 564. The

Commission agreed and increased his compensation accordingly. /d. at 516, 124 N.E. at
565. However, the circuit court set aside the Commission's decision and certified that the
cause was proper for the supreme court's review. Id. at 516-17, 124 N.E. at 565.
€21 The only issue before the supreme court was when the time period for filing the
section 19(h) petition began to run. Id. at 517, 124 N.E. at 565. The plaintiff argued that
the issues before the supreme court in the prior appeal were such as to make the award
undetermined and his rights pending until the court finally determined those issues, and,
therefore, his section 19(h) petition, which was filed within 18 months of the court's
decision, was timely. Id. The supreme court rejected that argument, stating:
"The right to file application for review of an award accrues as soon as an
award is made and is not held in abeyance by appeal or writ of error, nor is that
right affected by it. The right of either party in compensation proceedings to file

application for review of an award does not in any way depend upon whether or
6




not the award, if an award has been made, is at the time of the filing of such
application enforceable or is being held in abeyance by appeal or writ of error. In
other words, the right to file an application for review does not depend upon
whether or not the award made is enforceable at the time the application is filed,
except in cases where there has been a final determination of this court quashing
the award. The purpose of paragraph (h) of section 19 is to give a period of time
in which it may be determined whether the injuries received recurred, increased, or
diminished. The processes of nature continue without regard to whether there is

an appeal pending in the cause, and therefore the ground for an application for

€22

review may arise without regard to whether the cause 1s still pending on appeal.
This period of time is eighteen months and extends from the time of *** the
award." Id at 518-19, 124 N.L. at 565.

In Cuneo Press, Inc., 51 Il. 2d at 549, 283 N.E.2d at 881, the supreme court

adhered to its decision in Big Muddy Coal & Iron Co., noting that it had considered the

same issue in Big Muddy Coal & Iron Co. and "held that the statutory limitation is not

tolled by reason of judicial review of the award." The court declined to overrule Big

Muddy Coal & Iron Co. on public policy grounds, stating:

"Section 19(h) provides that when the Industrial Commission orders that
compensation payable in accordance with an award *** be paid in a Jump sum the
right of review under this section is terminated. In view of the fact that the right of

review provided is so easily terminated we are not persuaded that public policy



requires judicial enlargement of the period during which the review may be

sought." Id. at 549-50, 283 N.E.2d at 882.
923 Applying the supreme court's holding in Big Muddy Coal & Iron Co. to the facts
of this case leads us to the conclusion that the 30-month period for filing a section 19(h)
petition ran from the date of the Commission's original February 23, 2010, decision and
was not affected by the subsequent vacatur and reinstatement of that decision. As the
court noted in Big Muddy Coal & Iron Co., 289 11l. at 519, 124 N.E. at 565, "the right to
file an application for review does not depend upon whether or not the award made is

enforceable at the time the application is filed, except in cases where there has been a

final determination of this court quashing the award." Ilere, there was no final
determination of the supreme court (or of this court) quashing the original award. In fact,
this court reinstated the original award, and it is that award that the claimant seeks to
modify.

924 Accordingly, the claimant's section 19(h) petition was untimely because it was not
filed within 30 months of the original award. The Commission, therefore, properly
dismissed the claimant's section 19(h) petition for lack of jurisdiction.

925 CONCLUSION

126 For the foregoing reasons, we affirm the judgment of the circuit court, which
confirmed the Commission's decision.

127 Affirmed.




